
 
 

 
 

            

1 / 24   

 

Gerechtshof Amsterdam 
Datum: 12 december 2017 
Zaaknummer: 200.191.713/01 
AKTE NA TUSSENBESCHIKKING 

 inzake:  
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advocaat: mr. P.W.J. Coenen 
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advocaat: mr. K. Rutten 
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1 INLEIDING 

1. Het Hof heeft in zijn tussenbeschikking van 16 juni 2017 een aantal 
bezwaren genoemd die aan verbindendverklaring van de Settlement 
Agreement in de weg staan. Deze bezwaren betreffen de volgende. 

− Het verschil dat in de Settlement Agreement wordt gemaakt 
tussen Active Claimants en Non-Active Claimants leidt ertoe 
dat de hoogte van de vergoedingen niet redelijk is.1 

− Het verschil dat in de Settlement Agreement wordt gemaakt 
tussen Active Claimants en Non-Active Claimants leidt ertoe 
dat de belangen van Eligible Shareholders – mede in 
aanmerking genomen de vergoedingen voor de 
belangenorganisaties – in materiële zin niet voldoende zijn 
gewaarborgd.2 

− De kwijtingsbepaling heeft een te ruime strekking. De omvang 
van de kwijting sluit niet aan op een voldoende duidelijke 
omschrijving van de gebeurtenissen waarop de overeenkomst 
ziet.3 

− De bepaling over de geldstromen via de belangenorganisaties 
dient te worden gewijzigd zodat als voorwaarde voor 
toepassing daarvoor geldt dat een onafhankelijke derde 
toezicht houdt op de betalingsafwikkeling en dat gebruik wordt 
gemaakt van een derdenrekening of kwaliteitsrekening.4 

2. Het Hof heeft Verzoeksters in de gelegenheid gesteld om met elkaar 
in overleg te treden om te bezien of er met inachtneming van hetgeen 
in de tussenbeschikking is overwogen een gewijzigde regeling tot 
stand kan worden gebracht. Het Hof heeft Verzoeksters verzocht de 
volgende elementen in hun overleg te betrekken:5 

                                                
1  Tussenbeschikking van 16 juni 2017, rov. 11.3. 
2  Tussenbeschikking van 16 juni 2017, rov. 11.3.  
3  Tussenbeschikking van 16 juni 2017, rov. 10.9, 11.2. Zie ook rov. 9.7, 9.8. 
4  Tussenbeschikking van 16 juni 2017, rov. 10.9, 11.1. Zie ook rov. 9.3. 
5  Tussenbeschikking van 16 juni 2017, rov. 10.9. 
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− Een aanpassing van het boxensysteem. 

− Een nadere motivering en aanpassing van de vergoeding die 
wordt toegekend voor het optreden als Active Claimant (mede 
gerelateerd aan bepaalde schade of kosten). 

− Een aanpassing van de kwijtingsbepaling en/of een wijziging 
van de omschrijving van de gebeurtenissen waarop de 
overeenkomst ziet. 

− Een aanpassing van de bepaling over de geldstromen via de 
belangenorganisaties. 

− Een heroverweging ten aanzien van de vergoedingen voor de 
belangenorganisaties. 

3. Verzoeksters hebben gebruik gemaakt van de hun door het Hof 
geboden gelegenheid tot overleg en heronderhandeling over een 
aangepaste regeling. De uitkomst daarvan is een aangepaste 
schikkingsovereenkomst (de "Aangepaste Settlement Agreement" 
of, in het Engels, "Amended and Restated Settlement Agreement") 
die als Bijlage 29 bij deze akte wordt overgelegd. De (eerste) 
Settlement Agreement die aan uw Hof is voorgelegd, en die was 
aangegaan op 14 maart 2016, zal hierna worden aangeduid als de 
"Oorspronkelijke Settlement Agreement". 

4. De Aangepaste Settlement Agreement is een uiterste collectieve 
krachtinspanning van alle Verzoeksters geweest. Ageas is bereid 
gevonden het totale schikkingsbedrag – dat reeds het hoogste 
schikkingsbedrag was dat ooit in een Nederlandse WCAM-schikking 
is aangeboden en ook internationaal gezien zeer hoog is – met nog 
eens meer dan EUR 100 miljoen te verhogen. Het totale 
schikkingsbedrag vertegenwoordigt daarmee een zeer significant deel 
van de waarde van Ageas. De belangenorganisaties hebben 
daarnaast een bijdrage geleverd aan het meer in evenwicht brengen 
van de vergoedingen voor enerzijds Active Claimants en anderzijds 
de overige Eligible Shareholders. Op basis van economische analyses 
staat vast dat de schikking zoals neergelegd in de Aangepaste 
Settlement Agreement de begunstigden daarvan uitzicht geeft op een 
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zonder meer redelijke vergoeding, zoals nader wordt toegelicht in het 
rapport van Analysis Group van 12 december 2017 dat als Bijlage 30 
bij deze akte wordt overgelegd. Zoals Verzoeksters hierna zullen 
toelichten, wordt met de Aangepaste Settlement Agreement op 
essentiële punten tegemoetgekomen aan de bezwaren van het Hof en 
is sprake van daadwerkelijke en aanzienlijke verbeteringen in 
vergelijking met de regeling onder de Oorspronkelijke Settlement 
Agreement.  

5. Op hoofdlijnen zijn die verbeteringen de volgende: alle Eligible 
Shareholders – Active Claimant of niet – ontvangen volgens de 
Aangepaste Settlement Agreement dezelfde (en vanuit de optiek van 
wat voorheen de Non-Active Claimants werden genoemd ook 
aanzienlijk verhoogde) vergoeding en delen op dezelfde wijze in het 
verwateringsrisico. In de verhouding tussen zogenaamde Buyers 
(degenen die in de litigieuze periodes aandelen hebben verworven) 
en zogenaamde Holders (degenen die gedurende de litigieuze 
periodes geen aandelen hebben gekocht, maar gehouden) geldt dat 
Buyers bovendien sterker beschermd worden tegen een eventueel 
verwateringsrisico dan onder de Oorspronkelijke Settlement 
Agreement het geval was (zie paragraaf 3.3 hierna). Verder zal in 
geval van een lagere opkomst pro rata een hogere vergoeding worden 
uitgekeerd aan zowel Active Claimants als andere Eligible 
Shareholders. Daarnaast geldt dat iedere (voormalig) aandeelhouder 
die aandelen heeft gehouden in de aangegeven periode in 2007-2008 
aanspraak heeft op een vaste basisvergoeding tot maximaal EUR 950 
(zie nr. 12 en nr. 30 hierna). Ten slotte heeft Ageas een uiterste 
inspanning gedaan om ervoor te zorgen dat alle begunstigden onder 
de Aangepaste Settlement Agreement op een zo kort mogelijke 
termijn na de verbindendverklaring een zeer substantieel deel van de 
vergoeding zullen ontvangen (zie nr. 17 en paragraaf 3.5 hierna).  

6. De aanpassingen betreffen significante verbeteringen ten opzichte 
van de Oorspronkelijke Settlement Agreement. De Aangepaste 
Settlement Agreement biedt aldus een zonder meer redelijke 
vergoeding voor meer dan 150.000 potentiële begunstigden. Zij en 
Ageas hebben er een groot en gerechtvaardigd belang bij dat de 
Aangepaste Settlement Agreement tot uitvoering kan komen op basis 



 

6 / 24   

  
  

van een verbindendverklaring door het Hof. Aldus zal, na tien jaar, dan 
eindelijk het Fortis boek kunnen worden gesloten. 

7. In het navolgende lichten Verzoeksters de belangrijkste elementen 
van de Aangepaste Settlement Agreement toe. In hoofdstuk 2 worden 
de belangrijkste wijzigingen ten opzichte van de Oorspronkelijke 
Settlement Agreement besproken. In hoofdstuk 3 wordt de redelijkheid 
van de vergoeding toegelicht. In hoofdstuk 4 wordt de 
representativiteit van de belangenorganisaties toegelicht en in 
hoofdstuk 5 worden enkele overige elementen van de Aangepaste 
Settlement Agreement besproken. Hoofdstuk 6 bevat een korte 
samenvatting en het verzoek aan het Hof tot verbindendverklaring van 
de Aangepaste Settlement Agreement. 

8. Tenzij anders aangegeven, hebben de in deze akte gebruikte 
definities dezelfde betekenis als in het verzoekschrift dat op 20 mei 
2016 is ingediend en in de akten die Verzoeksters nadien bij het Hof 
hebben ingediend.6 

2 DE AANGEPASTE SETTLEMENT AGREEMENT 

2.1 Inleiding 

9. Dit hoofdstuk beschrijft de belangrijkste wijzigingen in de Aangepaste 
Settlement Agreement. In de kern kunnen deze als volgt worden 
samengevat. 

− Het onderscheid tussen actieve en niet-actieve claimanten is 
opgeheven waar het de vergoeding van schade betreft (zie nr. 11-
13 en paragraaf 3.3).  

− Het totaal beschikbare schikkingsbedrag is met meer dan EUR 
100 miljoen verhoogd (zie nr. 11 en paragraaf 3.3). 

− Met dit bedrag is de compensatie per aandeel per Eligible 
Shareholder in zijn algemeenheid verhoogd (zie paragraaf 3.2-3.3 
en meer specifiek nr. 28 en 29) wat er onder meer toe leidt dat de 

                                                
6  Waaronder de akte na regiezitting van 20 oktober 2016 en de akte overlegging en 

toelichting van nadere bijlagen van 24 februari 2017. 
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Eligible Shareholders die in de Oorspronkelijke Settlement 
Agreement werden gekwalificeerd als ‘Non-Active Claimants’ 
onder de Aangepaste Settlement Agreement een hogere 
vergoeding ontvangen.  

− Active Claimants hebben nog wel aanspraak op een additionele 
vergoeding (de zogenaamde "Cost-Addition"), maar die is sterk 
verlaagd en dient enkel ter compensatie van hun kosten en 
inspanning (zie nr. 13 en paragraaf 3.4). De Cost Addition wordt 
gerechtvaardigd op objectieve gronden en is aanzienlijk lager dan 
het aanvullende bedrag voor Active Claimants onder de 
Oorspronkelijke Settlement Agreement. 

− De kwijtingsbepaling is begrensd en verduidelijkt door een 
aanpassing van de definitie van de Gebeurtenissen (zie nr. 22 en 
paragraaf 5.2). 

10. De onderstaande tabel geeft allereerst een overzicht van de formele 
vereisten die artikel 7:907 lid 2 BW stelt aan de (verbindendverklaring 
van de) inhoud van een schikkingsovereenkomst. Daarin zijn tevens 
verwijzingen opgenomen naar de bepalingen van de Aangepaste 
Settlement Agreement en de paragrafen of nummers van deze akte 
en het verzoekschrift van 20 mei 2016 waarin een en ander wordt 
toegelicht. 

Vereiste Aangepaste SA Akte / Verzoekschrift 

Een omschrijving van de 
gebeurtenis of de 
gebeurtenissen waarop de 
overeenkomst betrekking 
heeft, art. 7:907(2)(a) BW 

Overweging C Akte, nr. 22 
Verzoekschrift, nrs. 45 – 
56 en 64 

Een omschrijving van de 
groep dan wel groepen van 
personen ten behoeve van 
wie de overeenkomst is 
gesloten, naar gelang van 
de aard en de ernst van 
hun schade, art. 
7:907(2)(b) BW 

Overweging H; definitie 
"Active Claimant" 

Akte, nrs. 20 – 21 
Verzoekschrift, par. 6.3 

Een zo nauwkeurig 
mogelijke aanduiding van 

Overweging J Verzoekschrift, nr. 68 
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Vereiste Aangepaste SA Akte / Verzoekschrift 

het aantal personen dat tot 
deze groep of groepen 
behoort, art. 7:907(2)(c) 
BW 
De vergoeding die aan 
deze personen wordt 
toegekend, art. 7:907(2)(d) 
BW 

Artikel 4.1.2 en 
Schedule 2 (Settlement 
Distribution Plan), par. 
2, 3, 4 

Akte, nr. 11 – 13, 15 
Verzoekschrift, nr. 70 

De voorwaarden waaraan 
deze personen moeten 
voldoen om voor die 
vergoeding in aanmerking 
te komen, art. 7:907(2)(e) 
BW 

Artikel 4.3; Schedule 2 
(Settlement Distribution 
Plan), par. 1 

Akte, nr. 15– 18 

De wijze waarop de 
vergoeding wordt 
vastgesteld en kan worden 
verkregen, art. 7:907(2)(f) 
BW 

Artikel 4.1.2 en 
Schedule 2 (Settlement 
Distribution Plan), par. 
1 – 8 

Akte, nr. 15 - 18 

De naam en de woonplaats 
van degene aan wie de in 
artikel 908 leden 2 en 3 
bedoelde schriftelijke 
mededeling kan worden 
gedaan, art. 7:907(2)(f) BW 

Definitie "Claims 
Administrator" 

n.v.t. 

 

2.2 Nadere toelichting 

Het Schikkingsbedrag is verhoogd met meer dan EUR 100 miljoen 

11. Het totaalbedrag dat beschikbaar wordt gesteld aan Eligible 
Shareholders onder de Aangepaste Settlement Agreement 
(het "Schikkingsbedrag") is verhoogd met EUR 104.800.000. Het 
Schikkingsbedrag bedraagt nu derhalve EUR 1.308.500.000. Daarvan 
is een bedrag van EUR 507.700.000 beschikbaar voor Buyers en een 
bedrag van EUR 572.600.000 beschikbaar voor Holders. Daarbij moet 
bedacht worden (i) dat er veel meer Holders dan Buyers zijn, (ii) dat 
Buyers aldus nadrukkelijk worden beschermd tegen verwatering door 
Holders en (iii) dat Buyers in een bepaalde periode veelal ook Holder 
in een andere periode zullen zijn en hun vergoeding dus navenant 



 

9 / 24   

  
  

toeneemt met het bedrag dat aan Holders in die overige periodes 
toekomt. 

12. In aanvulling op het voorgaande ontvangen alle Eligible Shareholders 
die op enig moment gedurende de periode van 28 februari 2007 
(c.o.b.) tot en met 14 oktober 2008 (c.o.b.) aandelen in Fortis hebben 
gehouden een basisbedrag waarvoor een budget van EUR 
76.200.000 is gereserveerd. Deze basisvergoeding wordt in de 
Aangepaste Settlement Agreement aangeduid als de "Compensation 
Add-On". Zoals hiervoor reeds toegelicht wordt daarbij niet langer 
onderscheid gemaakt tussen Active Claimants en Non-Active 
Claimants. Daarbij is de separate aanvullende basisvergoeding voor 
Active Claimants per Fortis Aandeel gekocht of gehouden gedurende 
de aangegeven periode (zoals opgenomen in paragraaf 3.3 'oud' van 
het Settlement Distribution Plan) geschrapt. 

13. Ten slotte geldt dat een deel van het Schikkingsbedrag beschikbaar 
wordt gesteld aan Active Claimants ter vergoeding van gemaakte 
kosten en de tijd en inspanning die is geïnvesteerd in het 
ondersteunen van de (collectieve) acties en de kosten die daarmee 
gepaard gaan: de zogenoemde Cost Addition. De Cost Addition is 
gemaximeerd op EUR 152.000.000 en bedraagt derhalve niet meer 
dan ongeveer 12 procent van het totale door Ageas beschikbaar 
gestelde budget van EUR 1.308.500.000. De Cost Addition betreft een 
eenmalige vergoeding die mede tot stand is gekomen gelet op de voor 
een substantieel aantal Active Claimants geldende verplichting om 
een vergoeding aan de belangenbehartigers te betalen waarbij zij zich 
hebben aangesloten die gelijk is aan 20 procent of meer van de door 
hen ontvangen compensatie. Dit zal niet voor alle Active Claimants 
gelden, maar het is ondoenlijk om bij een schikking van deze aard en 
omvang per individuele begunstigde vast te stellen wat zijn of haar 
positie, rechten en aangegane verplichtingen precies zijn. Zie nader 
over de Cost Addition in paragraaf 3.4 hierna. 

Relevante Periodes 

14. De systematiek van de Oorspronkelijke Settlement Agreement wat 
betreft de Relevante Periodes is ongewijzigd gebleven, met dien 
verstande dat wel de bedragen die per Periode worden betaald 
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aanzienlijk zijn verhoogd ten opzichte van de bedragen die onder de 
Oorspronkelijke Settlement Agreement werden toegekend aan 'Non-
Active Buyers' en bovendien gelijkelijk gelden voor alle Eligible 
Shareholders. Dit wordt nader toegelicht in paragraaf 3.3 hierna.  

Aangepast Settlement Distribution Plan  

15. Het Schikkingsbedrag zal worden verdeeld en uitgekeerd conform de 
Aangepaste Settlement Agreement en het daarbij behorende, en deze 
overeenkomst reflecterende, Settlement Distribution Plan. Het 
Settlement Distribution Plan is aangehecht als Schedule 2 bij de 
Aangepaste Settlement Agreement. 

Uitkeringsprocedure 

16. Aangenomen dat de Aangepaste Settlement Agreement verbindend 
zal worden verklaard en niet zal worden beëindigd, zal het 
Schikkingsbedrag worden verdeeld op basis van de door de Eligible 
Shareholders ingediende claimformulieren ("Claim Forms"). Een 
concept Claim Form is op 20 oktober 2016 aan het Hof overgelegd. 
Verzoeksters zullen dit concept bijwerken en die bijgewerkte versie zo 
spoedig mogelijk overleggen. Alle Eligible Shareholders, behalve de 
Uitgesloten Personen, die tijdig een correct en volledig ingevuld Claim 
Form indienen zullen een vergoeding ontvangen. Onder toezicht van 
de Stichting zal de Claims Administrator erop toezien dat dit gebeurt 
in overeenstemming met de Aangepaste Settlement Agreement. 

17. In paragraaf 6 van het Settlement Distribution Plan is opgenomen dat 
op de kortst mogelijke termijn na verbindendverklaring uitkeringen 
worden gedaan aan alle Eligible Shareholders die in aanmerking 
komen voor een vergoeding. In de Oorspronkelijke Settlement 
Agreement was dit pas voorzien na afloop van de opt-outperiode. 
Deze uitkeringen betreffen 70 procent van de door de Claims 
Administrator initieel vastgestelde vergoeding (waarin nog niet 
eventuele pro rata verlagingen of verhogingen zijn meegenomen). 
Door niet het volledige bedrag reeds uit te keren, maar een deel 
daarvan, wordt rekening gehouden met eventuele pro rata 
verhogingen of pro rata verminderingen na uitkering. Alle Eligible 
Shareholders die voor het einde van de opt-outperiode een geldige 
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Claim Form hebben ingediend, komen in aanmerking voor deze 
versnelde uitbetaling. Deze betaling is onvoorwaardelijk onder 
voorbehoud dat kwijting is verleend: indien Ageas de Aangepaste 
Settlement Agreement zou beëindigen omdat het Opt-Out Bedrag het 
aangegeven percentage overschrijdt, dan behouden alle Eligible 
Shareholders die in aanmerking komen voor de snelle uitbetaling, 
indien zij kwijting hebben verleend, de betreffende 70 procent en wordt 
die betaling nog aangevuld naar 100 procent van de initieel 
vastgestelde vergoeding. 

18. Het restant van de vergoedingen aan Eligible Shareholders zal zo snel 
als redelijkerwijs mogelijk worden uitgekeerd conform de in het 
Settlement Distribution Plan geformuleerde uitgangspunten, nadat de 
Claims Administrator de hoogte van het totale geclaimde bedrag 
definitief heeft kunnen vaststellen (paragraaf 7 van het Settlement 
Distribution Plan). 

19. Paragraaf 5.2.3 van het Settlement Distribution Plan bepaalt ten slotte 
dat wanneer er 36 maanden na de verbindendverklaring van de 
Aangepaste Settlement Agreement sprake is van een totaal geclaimd 
bedrag dat minder bedraagt dan het Schikkingsbedrag, dit restant zal 
worden terugbetaald aan Ageas in overeenstemming met artikel 7:910 
lid 2 BW. 

Begunstigden 

20. De begunstigden onder de Aangepaste Settlement Agreement zijn 
dezelfde als de begunstigden onder de Oorspronkelijke Settlement 
Agreement: alle personen die kwalificeren als Eligible Shareholder. De 
definitie van Eligible Shareholder is ongewijzigd.  

21. Onder de definitie zoals opgenomen in de Oorspronkelijke Settlement 
Agreement vielen voorheen drie groepen (voormalig) 
aandeelhouders: Active Claimants, Non-Active Claimants en 
Uitgesloten Personen. De definitie van Non-Active Claimants is komen 
te vervallen. Het uitgangspunt onder de Aangepaste Settlement 
Agreement is dat alle Eligible Shareholders in aanmerking komen voor 
dezelfde basisvergoeding. De definitie van Active Claimant is wel 
behouden, maar slechts vanwege het feit dat Active Claimants in 
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aanmerking komen voor een vergoeding voor risico's en kosten (de 
Cost Addition; zie nr. 13 hiervoor en paragraaf 3.4 hierna). De definitie 
van Active Claimant is bovendien verruimd. Een Eligible Shareholder 
kwalificeert nu ook als Active Claimant indien die persoon zich voor 
31 december 2014 heeft aangesloten bij een organisatie die Ageas (of 
een van de andere Releasees) in rechte heeft betrokken voorafgaand 
aan de mondelinge behandeling in de onderhavige procedure. De 
definitie van Uitgesloten Personen is ongewijzigd. 

Gebeurtenissen waarop de Aangepaste Settlement Agreement ziet 

22. In overweging C van de Aangepaste Settlement Agreement is een 
meer specifieke beschrijving opgenomen van de gebeurtenissen 
waarop de onderhavige schikking betrekking heeft, conform artikel 
7:907 lid 1 BW juncto artikel 1013 lid 1 onder b Rv. Indachtig de 
opmerkingen van het Hof hebben Verzoeksters de beschrijving 
aangepast zodat deze duidelijker en nauwkeuriger bepaald is. Dit 
wordt nader toegelicht in paragraaf 5.2 van deze akte. 

Overige wijzigingen 

23. In het Settlement Distribution Plan is, net zoals onder de 
Oorspronkelijke Settlement Agreement het geval was, expliciet 
opgenomen dat Eligible Shareholders die tot de achterban van de 
belangenorganisaties behoren ervoor kunnen kiezen om hun 
eventuele vergoeding te ontvangen via de desbetreffende organisatie. 
Naar aanleiding van de overwegingen van het Hof hierover, hebben 
Verzoeksters de voorwaarden voor dergelijke betalingen nader 
gespecificeerd. Dit wordt nader toegelicht in paragraaf 5.1 van deze 
akte. 

3 REDELIJKHEID VAN DE VERGOEDING 

3.1 Inleiding 

24. Verzoeksters hebben met inachtneming van de overwegingen van het 
Hof overeenstemming bereikt over de Aangepaste Settlement 
Agreement die nu voorligt. In dit hoofdstuk wordt de redelijkheid 
toegelicht van de onder de Aangepaste Settlement Agreement 
toegekende vergoedingen aan Eligible Shareholders. 
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25. Ter onderbouwing van de redelijkheid van de onder de Aangepaste 
Settlement Agreement geboden vergoedingen leggen Verzoeksters 
een analyse van Analysis Group over als Bijlage 30 bij deze akte. 

3.2 Het Schikkingsbedrag is verhoogd 

26. Ageas heeft het Schikkingsbedrag met EUR 104.800.000 verhoogd. 
Met de Aangepaste Settlement Agreement stelt Ageas EUR 
1.308.500.000 ter beschikking aan de Eligible Shareholders. In het 
verzoekschrift van 20 mei 2016 hebben Verzoeksters toegelicht dat 
het bedrag van EUR 1.203.700.000, dat onder de Oorspronkelijke 
Settlement Agreement ter beschikking werd gesteld, reeds het 
hoogste schikkingsbedrag is dat in de Nederlandse geschiedenis in 
een WCAM-schikking ooit is aangeboden en ook internationaal gezien 
zeer hoog is. Dat bedrag is nu dus nog eens verder verhoogd. 

3.3 De vergoeding per aandeel is voor alle Eligible Shareholders 
gelijk en redelijk  

27. Het Hof heeft overwogen dat er bezwaar tegen bestaat dat ten aanzien 
van de hoogte van de te verkrijgen vergoeding per Fortis Aandeel en 
de maximering van de totale vergoedingen per groep van 
gerechtigden, een onderscheid wordt gemaakt tussen twee 
categorieën van aandeelhouders – Active Claimants en Non-Active 
Claimants – die exact dezelfde beweerde schade hebben geleden 
terwijl voor het gemaakte onderscheid naar het oordeel van het Hof 
geen toereikende rechtvaardiging bestaat.7 In dit verband overwoog 
het Hof dat de in de Oorspronkelijke Settlement Agreement 
neergelegde regeling voor de vergoedingen per Fortis Aandeel "in 
zoverre niet redelijk is en in de weg staat aan de verzochte 
verbindendverklaring, vanwege de daaraan verbonden inherente 
achterstelling van de Non-Active Claimants."8  

28. Met inachtneming van deze overwegingen van het Hof is het 
onderscheid tussen Active Claimants en Non-Active Claimants 
vervallen waar het betreft de vergoeding per aandeel van de 
beweerdelijk geleden schade in de Relevante Periodes. Ingevolge de 

                                                
7  Tussenbeschikking van 16 juni 2017, rov. 8.27 en 8.28. 
8  Tussenbeschikking van 16 juni 2017, rov. 8.27. 
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Aangepaste Settlement Agreement hebben alle Eligible Shareholders 
aanspraak op dezelfde basisvergoeding per Fortis Aandeel, waarbij 
slechts onderscheid wordt gemaakt tussen Buyer Shares, Holder 
Shares en drie Relevante Periodes waarin de aandelen gekocht dan 
wel gehouden werden. Die bedragen zijn vanuit de optiek van wat 
voorheen de Non-Active Buyers werden genoemd ook aanzienlijk 
verhoogd.  

29. In de onderstaande tabel is weergegeven op welk bedrag per aandeel 
Eligible Shareholders onder de Aangepaste Settlement Agreement 
aanspraak kunnen maken (zie de meest rechter kolom). Ter 
vergelijking zijn in de derde en vierde kolom de 'oude' bedragen zoals 
vervat in de Oorspronkelijke Settlement Agreement opgenomen. 

Periode 
Categorieën Fortis 
Aandelen 

Non-Active 
Claimants 

Active 
Claimants 

Aangepaste SA 

Periode 1 
Buyer 1 Aandeel EUR 0,38 EUR 0,56 EUR 0,47 

Holder 1 Aandeel EUR 0,19 EUR 0,28 EUR 0,23 

Periode 2 
Buyer 2 Aandeel EUR 0,85 EUR 1,28 EUR 1,07 

Holder 2 Aandeel EUR 0,43 EUR 0,64 EUR 0,51 

Periode 3 
Buyer 3 Aandeel EUR 0,25 EUR 0,38 EUR 0,31 

Holder 3 Aandeel EUR 0,13 EUR 0,19 EUR 0,15 

 

30. Naast de basisvergoeding per aandeel waarop alle Eligible 
Shareholders aanspraak maken, kunnen alle Eligible Shareholders 
aanspraak maken op de Compensation Add-On (zie nr. 12 hiervoor). 
Het maximum daarvan is verhoogd van EUR 200 (voor claimanten die 
in de Oorspronkelijke Settlement Agreement werden gekwalificeerd 
als 'Non-Active Claimants') respectievelijk EUR 400 (voor claimanten 
die in de Oorspronkelijke Settlement Agreement werden 
gekwalificeerd als 'Active Claimants') naar EUR 950 voor alle Eligible 
Shareholders. Daarnaast is de aanvullende vergoeding die Active 
Claimants onder de Oorspronkelijke Settlement Agreement per 
gekocht of gehouden Fortis Aandeel ontvingen (paragraaf 3.3 'oud' 
van het Settlement Distribution Plan) geschrapt. Ook in dit verband 
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wordt derhalve geen onderscheid meer gemaakt tussen Active 
Claimants en andere Eligible Shareholders. 

31. Verzoeksters hebben in het verzoekschrift van 20 mei 2016 uitgebreid 
uiteengezet dat de vergoedingen per aandeel die onder de 
Oorspronkelijke Settlement Agreement werden geboden naar hun 
overtuiging meer dan redelijk waren, mede in verhouding tot enerzijds 
de berekende potentiële koersinflatie9 en anderzijds de onzekerheid 
over de vraag of Eligible Shareholders in rechte aanspraak zouden 
kunnen maken op een vergoeding en, zo ja, hoe hoog die vergoeding 
zou kunnen zijn.10 Deze conclusie van Verzoeksters werd zorgvuldig 
en gedetailleerd onderbouwd met een rapport van Analysis Group.11 
De vergoedingen per aandeel die nu ingevolge de Aangepaste 
Settlement Agreement worden geboden zijn voor alle Eligible 
Shareholders in evenwicht gebracht en substantieel verhoogd ten 
opzichte van de bedragen die onder de oude regeling werden 
toegekend aan Non-Active Buyers. Naar de overtuiging van 
Verzoeksters zijn die vergoedingen derhalve eens te meer zonder 
meer redelijk. Het rapport van Analysis Group onderbouwt deze 
conclusie.12 

3.4 De Cost Addition is objectief gerechtvaardigd 

32. Het Hof heeft overwogen dat een onderscheid in vergoeding tussen 
gerechtigden die exact dezelfde (beweerde) schade hebben geleden 
alleen kan worden gemaakt als daarvoor een objectieve 
rechtvaardiging kan worden gevonden. Volgens het Hof was "daartoe 
niet toereikend het door Verzoeksters in de Settlement Agreement 
gemaakte onderscheid tussen Active Claimants en Non-Active 
Claimants". Het Hof overwoog in aanvulling daarop dat het echter 
uiteraard mogelijk is dat Active Claimants vanwege hun actieve rol 
meer kosten hebben gemaakt dan Non-Active Claimants en het 

                                                
9  Koersinflatie is een methode aan de hand waarvan beleggersschade kan worden 

benaderd, zoals omschreven in het rapport van Analysis Group. Belangenorganisaties 
hechten er aan om te vermelden dat alternatieve methoden bestaan zoals de relative loss 
method en de absolute loss method. 

10  Verzoekschrift van 20 mei 2016, par. 8.3. 
11  Rapport van Analysis Group van 20 mei 2016 (Bijlage 10 bij het verzoekschrift van 20 mei 

2016). 
12  Rapport van Analysis Group van 12 december 2017, par. 4.3. 
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daarom wellicht redelijk is dat zij daarvoor een vergoeding krijgen. Het 
Hof heeft Verzoeksters in dat kader meegegeven dat indien een 
dergelijke vergoeding zou worden toegekend dat in beginsel dient te 
worden gemotiveerd door de vergoeding te relateren aan bepaalde 
schade of gemaakte kosten.13 

33. Verzoeksters hebben deze overwegingen van het Hof in acht 
genomen. Zoals hiervoor toegelicht is het onderscheid tussen actieve 
en niet-actieve claimanten vervallen waar het betreft de vergoeding 
van de redelijkerwijze aan te nemen schade. Het enige verschil dat nu 
nog bestaat tussen actieve en niet-actieve claimanten is dat naast de 
schadevergoeding, die voor beide categorieën gelijk is, in de 
zogenaamde Cost-Addition is voorzien. Die vindt zijn objectieve 
rechtvaardiging in de kosten, inspanningen en tijd die actieve 
claimanten wel hebben gemoeid en niet-actieve claimanten niet. De 
Cost Addition is een vergoeding voor Active Claimants in de vorm van 
een eenmalig bedrag. Uitgangspunt bij het bepalen van de Cost 
Addition is geweest dat een aanzienlijk aantal Active Claimants zich 
heeft aangesloten bij een collectieve belangenbehartigingsorganisatie 
en, bij het bereiken van een schikking, een deel van de te ontvangen 
compensatie als vergoeding moet afdragen aan die organisatie. 
Daarbij geldt dat een vergoeding van 20 procent ruim binnen de 
bandbreedte valt die in de markt wordt gehanteerd. Dat in aanmerking 
genomen is het niet gerechtvaardigd dat Active Claimants in een 
minder goede positie zouden komen te verkeren dan niet-actieve 
claimanten. Hebben personen zelf procedures gevoerd dan is 
uiteraard geen bedrag aan de organisatie verschuldigd, maar ook de 
kosten die dan zijn gemaakt kunnen gemakkelijk in voornoemde orde 
van grootte liggen. Omdat het gelet op de omvang en aard van de 
onderhavige schikking onmogelijk is om per individueel geval te 
beoordelen wat de gemaakte kosten precies zijn, is het noodzakelijk 
dat een meer algemene regel wordt gevolgd. Nu de vermelde 20 
procent ook in de WCAM-jurisprudentie is onderkend en erkend, is de 
Cost-Addition afgesteld op dat percentage. Om die 20 procent 
afdracht te compenseren, dient de Cost Addition 25 procent te 
bedragen. Dat kan met een eenvoudig voorbeeld worden toegelicht. 

                                                
13  Tussenbeschikking van 16 juni 2017, rov. 10.9. 



 

17 / 24   

  
  

Indien men een claimant een nettobedrag van EUR 100 aan 
vergoeding wil verschaffen (hetzelfde bedrag als iedere andere 
claimant) en uit wordt gegaan van een afdrachtspercentage van 20 
procent, zal het van Ageas te ontvangen brutobedrag (waar de 20 
procent over wordt berekend) met 25 procent moeten worden 
verhoogd. De claimant dient dan immers 20 procent van EUR 125 
(EUR 25) aan de organisatie af te dragen en houdt daarna EUR 100 
over. Daarenboven blijft uiteraard gelden dat dankzij inspanningen 
van de Active Claimants en de in dat kader gemaakte kosten zeer 
aanzienlijke waarde is gecreëerd voor de niet-actieve claimanten die 
zich heeft vertaald in de Aangepaste Settlement Agreement die nu 
voorligt. 

34. In totaal is voor de Cost Addition een bedrag van EUR 152 miljoen 
begroot. Dat is gelijk aan ongeveer 11,6 procent van het 
Schikkingsbedrag. Gelet op dit percentage achten Verzoeksters de 
hoogte van de Cost Addition die onder de Aangepaste Settlement 
Agreement wordt aangeboden alleszins redelijk. Vergelijkt men dit 
namelijk met bedragen die in andere schikkingen op deze wijze aan 
kosten kunnen worden toegerekend dan is dat percentage zeker niet 
hoger dan het gemiddelde. Voor een overzicht van een en ander wordt 
verwezen naar de bevindingen van Analysis Group zoals neergelegd 
in het bij deze akte behorende rapport (Bijlage 30).14 

35. Indien de hoogte van de Cost Addition wordt vergeleken met die van 
precedenten wereldwijd, waaronder met name schikkingen in Europa 
en de Verenigde Staten, geldt dat de Cost Addition in de onderhavige 
zaak daarmee vergelijkbaar is. Daarbij gelden twee aspecten: 

− Het voor de bepaling van de Cost Addition gehanteerde 
percentage van 20 procent aan vergoeding dat claimanten aan 
hun respectieve belangenorganisatie dienen af te dragen valt 
ruimschoots binnen de bandbreedte van hetgeen gebruikelijk is 
in de markt. 

− Het percentage dat de Cost Addition uitmaakt van het 
Schikkingsbedrag (11,6 procent) is in lijn met het gemiddelde in 

                                                
14  Rapport van Analysis Group van 12 december 2017, Section 5. 
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geval van grote schikkingen (tussen de USD 175,5 miljoen en 6 
miljard) waar de gemiddelde kostenvergoeding afgezet tegen 
het totale schikkingsbedrag zo'n 12 tot 14 procent bedraagt.15 
Dat geldt temeer als gekeken wordt naar Europese onderzoeken 
naar financieringsvergoedingen aan zogenoemde Third Party 
Litigation Funders, waaruit volgt dat percentages van tussen de 
20 en 60 procent gebruikelijk en marktconform zijn.16 

36. De Cost Addition blijkt ook redelijk wanneer deze wordt afgezet tegen 
Nederlandse precedenten. In Converium heeft het Hof een percentage 
van 20 procent redelijk geacht. Daar ging het om een success fee van 
USD 11.680.000 op een totaal schikkingsbedrag van USD 
58.400.000.17 In Shell was sprake van een kostenvergoeding van 14 
procent. Daar ging het om een vergoeding aan belangenbehartigers 
van USD 49.250.000 op een schikkingsbedrag van in totaal USD 
352.600.000. 

37. Het bedrag van EUR 45 miljoen dat ter beschikking wordt gesteld aan 
de belangenorganisaties die de Eligible Shareholders 
vertegenwoordigen (gelijk aan ongeveer 3,4 procent van het 
Schikkingsbedrag) doet aan het voorgaande niet af. Indien de 
vergoedingen aan de belangenorganisaties bij de Cost Addition 
worden opgeteld gaat het om ongeveer 14,6 procent van het 
Schikkingsbedrag. Zuiver is deze redenering overigens niet nu deze 
vergoedingen het resultaat zijn van onderhandelingen tussen Ageas 
en de organisaties en niet ten laste komen van het Schikkingsbedrag. 

38. Bij het voorgaande komt dat de Cost Addition noch de vergoeding aan 
de belangenorganisaties afbreuk doet aan de redelijkheid van de 
vergoeding voor Eligible Shareholders. Zoals volgt uit de analyse van 
Analysis Group is die vergoeding redelijk.18  

                                                
15  Rapport van Analysis Group van 12 december 2017 (Bijlage 30), nr. 43.  
16  Rapport van Analysis Group van 12 december 2017 (Bijlage 30), par. 5.2.2. 
17  Hof Amsterdam 17 januari 2012, (Converium), rov. 6.5.1. e.v. 
18  Rapport van Analysis Group van 12 december 2017, Section 4. 
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3.5 Snelheid van het uitkeringsproces en versnelde betaling van 70 
procent van de vergoeding  

39. Onder de Oorspronkelijke Settlement Agreement zouden Eligible 
Shareholders op relatief korte termijn een vergoeding hebben 
ontvangen, namelijk na afloop van de opt-outperiode. Onder de 
Aangepaste Settlement Agreement zullen de vergoedingen aan 
Eligible Shareholders nog sneller worden uitgekeerd en ook hierin 
wordt, wat betreft de hoogte en de snelheid van betaling, geen 
onderscheid meer gemaakt tussen verschillende claimanten. Zoals 
toegelicht in 16 – 17 hiervoor zullen Eligible Shareholders reeds op de 
kortst mogelijke termijn na verbindendverklaring van de Aangepaste 
Settlement Agreement 70 procent van de vergoeding waarvoor zij in 
aanmerking komen ontvangen. Vervolgens zal, nadat de Claims 
Administrator de hoogte van het totale geclaimde bedrag definitief 
heeft kunnen vaststellen, ook het restant van de vergoedingen zo snel 
als redelijkerwijs mogelijk aan alle Eligible Shareholders worden 
uitgekeerd (zie nr. 18). 

3.6 Emissieaandelen van september 2007 

40. Ten slotte ter opheldering van een misverstand nog een aantal 
opmerkingen over de vergoeding die wordt betaald aan degenen die 
in oktober 2007 aandelen hebben genomen op basis van de toen in 
gang gezette rights issue.  

41. In de tussenbeschikking van 16 juni 2017 lijkt het Hof ervan uit te gaan 
dat aan de verkrijgers van deze aandelen geen vergoeding zou 
toekomen. In rov. 8.9 ging het Hof er "voorshands" vanuit "dat ook 
schade kan zijn geleden in verband met de aandelen die bij de 
claimemissie van september 2007 zijn verkregen." Het Hof wees er in 
dit verband op dat "volgens Analysis Group geen schade [is] geleden 
door aandeelhouders die hun claimrechten hebben uitgeoefend, 
omdat de uitoefenprijs lager was dan de door haar berekende 
gecorrigeerde beurskoers".19 Steeds heeft echter gegolden, zowel in 
de Oorspronkelijke Settlement Agreement als in de Aangepaste 
Settlement Agreement, dat ook degenen die aandelen hebben 

                                                
19  Tussenbeschikking van 16 juni 2017, rov. 7.22 en 10.10. 
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verkregen door uitoefening van claimrechten een vergoeding krijgen 
als Buyer! Wat er verder dus ook zij van de gedachtewisseling over dit 
onderwerp; aan de redelijkheid van de aangeboden vergoedingen 
ingevolge de Aangepaste Settlement Agreement doet dit niet af.20  

3.7 Conclusie: de onder de Aangepaste Settlement Agreement 
geboden vergoeding aan Eligible Shareholders is redelijk 

42. Het voorgaande leidt tot de conclusie dat de basisvergoeding per 
aandeel voor iedereen gelijk is en bovendien redelijk is, het 
verwateringsrisico voor deze vergoeding ook voor iedereen gelijk is, 
er extra bescherming is voor Buyers tegen verwatering door een 
onverwacht hoge opkomst van Holders, Eligible Shareholders 
gelijkelijk aanspraak maken op de Compensation Add-On en het 
versnelde uitkeringsmechanisme, de totale vergoeding met meer dan 
EUR 100 miljoen is verhoogd, de vergoedingen aan alle Eligible 
Shareholders in evenwicht zijn gebracht en de Cost Addition objectief 
gerechtvaardigd is. 

43. Naar de overtuiging van Verzoeksters is op basis van het voorgaande 
dan ook sprake van een schikking die als redelijk dient te worden 
beoordeeld. 

4 MATERIËLE REPRESENTATIVITEIT 

44. Het Hof heeft overwogen dat gelet op het verschil dat in de 
Oorspronkelijke Settlement Agreement wordt gemaakt tussen Active 
Claimants en Non-Active Claimants, de belangen ten behoeve van wie 
de overeenkomst is gesloten – mede in aanmerking genomen de 
vergoedingen die aan de belangenorganisaties in het vooruitzicht zijn 
gesteld – in materiële zin niet voldoende zijn gewaarborgd.21 Er zou, 
zo overwoog het Hof verder, twijfel zijn ontstaan over de mate waarin 

                                                
20  Verzoeksters wijzen in dit verband ook op het rapport van Analysis Group van 12 

december 2017 waarin dit nog eens gedetailleerd wordt uitgelegd (zie Bijlage 30, nr. 8 en 
Appendix C). Zie daarnaast ook het rapport van Analysis Group van 20 mei 2016 (Bijlage 
10 bij het verzoekschrift van 20 mei 2016), nr. 56 en 61 en het rapport van Analysis Group 
van 24 februari 2017 (Bijlage 15 bij de akte overlegging en toelichting aanvullende bijlagen 
van 24 februari 2017), nr. 14 en 54 t/m 56. 

21  Tussenbeschikking van 16 juni 2017, rov. 11.3. Zie ook rov. 8.14 
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de belangen van de Non-Active Claimants zijn meegewogen bij het 
uiteindelijk bereikte onderhandelingsresultaat.22 

45. Verzoeksters menen dat aan deze bezwaren van het Hof tegemoet is 
gekomen met de aanpassingen zoals besproken in de hoofdstukken 
2 en 3 hiervoor. De basisvergoeding is voor iedereen gelijk en is 
redelijk, het verwateringsrisico is voor deze vergoeding ook voor 
iedereen gelijk, er is extra bescherming voor Buyers tegen verwatering 
door een onverwacht hoge opkomst van Holders, en Eligible 
Shareholders maken gelijkelijk aanspraak op de Compensation Add-
On en het versnelde uitkeringsmechanisme. Tel daarbij op dat de 
totale vergoeding met meer dan EUR 100 miljoen is gestegen, de 
vergoeding voor Active Claimants ter compensatie van de beweerde 
schade is verlaagd (en voor wie voorheen Non-Active Claimants 
werden genoemd aanzienlijk is verhoogd) en het eenmalige bedrag 
aan kostenvergoeding een objectieve rechtvaardiging kent, dan kan 
worden geconcludeerd dat de belangenorganisaties materieel 
representatief zijn. Dat wordt nog eens onderstreept doordat nu ook 
Consumentenclaim de schikking steunt (zie Bijlage 31). 

5 OVERIG 

5.1 Betalingen via eigen organisatie 

46. Het Hof en Verzoeksters hebben tijdens de mondelinge behandeling 
op 24 maart 2017 besproken dat indien betalingen via de 
belangenorganisaties verlopen, dat niet zou moeten verlopen via de 
eigen bankrekeningen van die organisaties. De Verzoeksters die het 
aangaat zullen ter waarborging van de belangen van hun achterban 
bij de afwikkeling van de betalingen gebruik maken van een 
onafhankelijke derde die daarop toezicht houdt. Verder zal gebruik 
worden gemaakt van een derdenrekening of kwaliteitsrekening. Het 
Hof heeft in dit kader overwogen dat het aanbeveling verdient artikel 
7.3 van het Settlement Distribution Plan te wijzigen in die zin dat deze 
werkwijze als voorwaarde wordt gesteld voor toepassing van deze 
bepaling.23 

                                                
22  Tussenbeschikking van 16 juni 2017, rov. 8.49. 
23  Tussenbeschikking van 16 juni 2017, rov. 9.3. 
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47. Verzoeksters hebben het betalingsmechanisme in paragraaf 8.3 van 
het Settlement Distribution Plan zo aangepast dat Ageas de 
betalingen naar de bankrekening van een onafhankelijke derde zal 
overmaken. Daarnaast is vastgelegd dat de betalingen die vanaf de 
bankrekening van deze onafhankelijke derde geschieden onder 
toezicht van een onafhankelijke derde (bijvoorbeeld een advocaat, 
accountant of notaris) plaatsvinden. Volgens Verzoeksters is met deze 
aanpassing bereikt dat daadwerkelijk zal worden gehandeld zoals 
tijdens de mondelinge behandeling door Verzoeksters is toegelicht en 
is dan ook voldaan aan de overwegingen van het Hof op dit punt. 

5.2 Kwijtingsbepaling 

48. Het Hof heeft overwogen dat door de bewoordingen "including but not 
limited to" in de definitie van "Events" de reikwijdte van deze definitie 
in beginsel onbegrensd wordt verruimd tot al hetgeen is voorgevallen 
in 2007 en 2008.24 Dit heeft het Hof bezwaarlijk geacht. Volgens het 
Hof kan alleen voor de schade als gevolg van de met zoveel woorden 
in de overeenkomst genoemde gebeurtenissen kwijting worden 
verlangd. 

49. Zoals besproken in paragraaf 22 van deze akte hebben Verzoeksters 
in de Aangepaste Settlement Agreement een meer specifieke 
beschrijving opgenomen van de gebeurtenissen waarop de schikking 
ziet. Daardoor is in de kwijtingsbepaling nu ook specifiek opgenomen 
op welke gebeurtenissen de schikking, en de kwijting in verband 
daarmee, ziet. Deze gebeurtenissen komen overeen met de verwijten 
zoals die worden gemaakt in de onderliggende procedures, zoals blijkt 
uit het procesdossier dat Verzoeksters op 20 oktober 2016 hebben 
overgelegd. 

50. Door deze wijziging is de definitie van "Events" begrensd. Die 
begrensde definitie komt ook terug in de kwijtingsbepaling in het Claim 
Form, dat claimanten moeten invullen om een vergoeding op grond 
van de Aangepaste Settlement Agreement te kunnen verkrijgen, 
begrensd. Verzoeksters menen derhalve dat deze aanpassing het 

                                                
24  Tussenbeschikking van 16 juni 2017, rov. 9.8. 
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Settlement Agreement 

THIS AGREEMENT IS DATED 12 DECEMBER 2017 AND MADE BETWEEN:  

(1) ageas SA/NV, a company with limited liability incorporated under the laws of 
Belgium, with seat in Brussels, Belgium, and registered with the Crossroads Bank 
for Enterprises under number 0451.406.524 ("Ageas"); 

(2) Vereniging van Effectenbezitters, an association incorporated under the laws of 
the Netherlands, with seat in The Hague, the Netherlands, and with trade register 
number 40408053 ("VEB");  

(3) DRS Belgium CVBA, a cooperative company with limited liability, incorporated 
under the laws of Belgium, with seat in Brussels, Belgium, and registered with 
the Crossroads Bank for Enterprises under number 0452.511.928 ("Deminor"); 

(4) Stichting Investor Claims Against FORTIS, a foundation incorporated under the 
laws of the Netherlands, with seat in Amsterdam, the Netherlands, and trade 
register number 50975625 ("SICAF"); 

(5) Stichting FortisEffect, a foundation incorporated under the laws of the 
Netherlands, with seat in Utrecht, the Netherlands, and trade register number 
30249138 ("FortisEffect"); and 

(6) Stichting FORsettlement, a foundation incorporated under the laws of the 
Netherlands, with seat in Amsterdam, the Netherlands, and trade register number 
65740599 (the "Foundation"); 

all parties mentioned under (1)-(6) above together the "Parties", and each of 
them individually a "Party"; Parties (2), (3), (4) and (5) are both individually and 
jointly referred to as "ACG". 

BACKGROUND: 

(A) Fortis N.V. (a company incorporated under Dutch law – after 30 April 2010 named 
ageas N.V.) and Fortis SA/NV (a company incorporated under Belgian law – after 
30 April 2010 named ageas SA/NV) merged on 7 August 2012. ageas SA/NV 
(the Belgian holding) was the acquiring party. In relation to the events before 30 
April 2010, Ageas will be referred to as "Fortis". 

(B) In 2007 and 2008, the former group of Fortis conducted both banking and 
insurance activities. The shares of Fortis were listed on Euronext Amsterdam, 
Euronext Brussels and the Luxembourg Stock Exchange. 
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(C) In 2007 and 2008, certain events (the "Events") took place relating to Fortis' 
policy and/or Fortis' communication or alleged lack thereof in relation to: 

(i) its subprime portfolio, including the exposure, valuation and 
impairments; 

(ii) the (information contained in the) trading update and prospectus of 21 
and 25 September 2007 respectively and the rights issue in 2007; 

(iii) the public offer and takeover of ABN AMRO, including its preparation, 
financing and integration, and including the decision whether or not to 
trigger the so-called MAC-clause and Fortis' related financial policy; 

(iv) its financial position and financial policy, including its solvency position 
(including the so-called "look through solvency"), liquidity position, 
financial statements, forecasts and provisions, its assessment of the 
crisis as well as its dividend policy; 

(v) Fortis' issuance of new shares in June 2008; 

(vi) its communication with its regulators or lack thereof; 

(vii) the remedies required by the European Commission; 

(viii) the divestments in 2007 and 2008, including the intended divestment of 
its investment management business to Ping An and the intended 
transaction with Vinci regarding Interparking; 

(ix) all operations regarding Scaldis; 

(x) the riskier nature of Fortis' shares in 2007 and 2008; 

(xi) the break-up of Fortis and the events leading up to it, including the 
preparation, negotiation, management, documents, decisions, 
agreements, board meetings, purchase prices, and including write-
downs and the divestments and disposals of assets and shares including 
the transactions with the Dutch and Belgian States and BNP Paribas and 
approvals regarding such events, as well as the ensuing implementation 
of the break-up in 2009; and 

(xii) the provision of loans, including financial assistance, for the acquisition 
of Fortis' shares. 

(D) The Events have led to allegations that Fortis has violated, among other Belgian 
or Dutch (financial) laws and regulations, the Dutch Financial Services Act (Wet 
op het financieel toezicht), and acted tortiously with respect to investors in Fortis 
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during the years 2007 and 2008, including in the periods (i) 21 September up to 
and including 7 November 2007, (ii) 13 May 2008 up to and including 25 June 
2008, and (iii) 29 September 2008 up to and including 3 October 2008, resulting 
in civil claims and legal proceedings in the Netherlands and Belgium, among 
others initiated by VEB, SICAF and FortisEffect (all in the Netherlands), and by 
Deminor and a group of investors advised and coordinated by Deminor (in 
Belgium). 

(E) VEB represents, by virtue of its articles of association, the interests of securities 
holders in general, including the interests of persons who held Fortis Shares (as 
defined in Paragraph 1 of Schedule 1 (Definitions and interpretation)) in the 
period between 21 September 2007 and 3 October 2008. SICAF represents, by 
virtue of its articles of association, the interests of persons who held Fortis Shares 
in the period between 29 May 2007 and 14 October 2008 and who suffered 
damages, including but not limited to 155 co-plaintiffs in the so-called SICAF-II 
proceedings. Deminor represents and advises approximately 5900 Eligible 
Shareholders (as defined in Recital (H)) with the vast majority of them acting as 
named plaintiffs in court proceedings in Belgium. FortisEffect represents, by 
virtue of its articles of association, the interests of investors in Fortis with either 
direct or indirect interests. 

(F) The Parties have been exploring opportunities to resolve the disputes and claims 
relating to the Events and in relation thereto have submitted such disputes to 
mediation by Messrs Stephen Greenberg and Yves Herinckx (the "Mediators") 
pursuant to a mediation agreement dated 8 October 2015. 

(G) The Settlement Amount (as defined in Clause 4.1.1) will be funded by Ageas and 
by the proceeds from certain insurance policies for the benefit of its (former) 
directors and officers. The Settlement Amount less such insurance proceeds will 
be paid by Ageas in order to settle all claims and to be released of any potential 
liability towards Eligible Shareholders in connection with the Events (if any). 

(H) Without admitting that it would have been or is engaged in any wrongdoing, that 
any laws, rules or regulations would have been violated or that any person who 
held any Fortis Shares in 2007 or 2008 would have suffered any compensable 
damage, Ageas desires to settle all claims which any person who held Fortis 
Shares at any time between 28 February 2007 c.o.b. and 14 October 2008 c.o.b 
(such person an "Eligible Shareholder") has had, now has or may in future have 
against the Releasees (as defined in Clause 5.1.1), in connection with the 
Events. 

(I) The Parties have considered what a fair compensation in connection with the 
Events would be for different classes of Eligible Shareholders, depending inter 
alia on (i) the period in which Eligible Shareholders held Fortis Shares, (ii) 
whether such Eligible Shareholders held or bought Fortis Shares, and (iii) 
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whether such Eligible Shareholders have incurred and/or agreed to incur costs 
in whatever form or manner, in pursuing their alleged claim and realising the 
settlement. The Parties now wish Ageas to compensate Eligible Shareholders, 
on the terms and subject to the conditions of this agreement. 

(J) While it is impossible to know precisely how many persons qualify as Eligible 
Shareholder, the Parties estimate that in each of the three periods described in 
Clause 3.1 (Classes of Fortis Shares) there are roughly 150,000 to 220,000 
Eligible Shareholders. 

(K) On 14 March 2016, the Parties have concluded the first version of this 
agreement, which was amended on 19 May 2016 (that amended agreement the 
"Prior Settlement Agreement"). On 20 May 2016, the Parties submitted a joint 
petition, as referred to in Article 7:907(1) DCC, (the "Petition") to the Amsterdam 
Court of Appeal (the "Court"), with the purpose of having the Prior Settlement 
Agreement, and the settlement contained therein, declared binding on all Eligible 
Shareholders. 

(L) The Court has organized a procedural hearing on 25 August 2016, after which 
the Parties have notified the Eligible Shareholders in accordance with Article 
1013 DCCP. On 24 March 2017, the Court held an oral hearing in order to assess 
the Prior Settlement Agreement, during which certain potential Eligible 
Shareholders put up defences against the Prior Settlement Agreement. 

(M) The Court issued an interim judgment on 16 June 2017 in which it concluded that 
the amended agreement would not be declared binding in its form at that time for 
the reasons as set out in the interim judgment, and gave the Parties the 
opportunity to amend the Prior Settlement Agreement. 

(N) The Parties have reflected on the Court's considerations and entered into 
discussions among each other, which have led to a second amended settlement 
contained in this agreement, which the Parties believe addresses all material 
objections and concerns expressed by the Court in its interim judgment to the 
degree possible. 

(O) The Parties now wish to have this agreement, and the settlement contained 
therein, declared binding on all Eligible Shareholders, including but not limited to 
such shareholders in the Netherlands and Belgium, to the maximum extent 
possible, including the maximum geographical extent. 
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THE PARTIES AGREE AS FOLLOWS 

1 DEFINITIONS AND INTERPRETATION 

In this agreement, unless the context otherwise requires, the definitions and 
provisions of Schedule 1 (Definitions and interpretation) apply throughout. 

2 REPRESENTATIONS 

2.1.1 The Parties represent that: 

(a) they are fully authorised and have all required internal and external (e.g. 
National Bank of Belgium) approvals necessary to enter into and execute 
this agreement;  

(b) any representations they make in this agreement are true and accurate. 

3 CLASSES OF FORTIS SHARES 

3.1 Classes of Fortis Shares 

For the purpose of this agreement, the Fortis Shares are divided into the following 
subclasses: 

(a) the number of Buyer 1 Shares is, in respect of an Eligible Shareholder, 
the number of Fortis Shares held by that Eligible Shareholder on 7 
November 2007 c.o.b. minus the number of Fortis Shares held by that 
Eligible Shareholder on 21 September 2007 o.o.b. in as far as the 
difference is greater than zero (such Fortis Shares are referred to as the 
"Buyer 1 Shares" of that Eligible Shareholder); 

(b) the number of Holder 1 Shares is, in respect of an Eligible Shareholder, 
the lower of the number of Fortis Shares held by that Eligible Shareholder 
on 7 November 2007 c.o.b. or 21 September 2007 o.o.b. (such Fortis 
Shares are referred to as the "Holder 1 Shares" of that Eligible 
Shareholder; and together with the Buyer 1 Shares the "Period 1 
Shares"); 

(c) the number of Buyer 2 Shares is, in respect of an Eligible Shareholder, 
the number of Fortis Shares held by that Eligible Shareholder on 25 June 
2008 c.o.b. minus the number of Fortis Shares held on 13 May 2008 
o.o.b. by that Eligible Shareholder in as far as the difference is greater 
than zero (such Fortis Shares are referred to as the "Buyer 2 Shares" 
of that Eligible Shareholder); 
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(d) the number of Holder 2 Shares is, in respect of an Eligible Shareholder, 
the lower of the number of Fortis Shares held by that Eligible Shareholder 
on 25 June 2008 c.o.b. or 13 May 2008 o.o.b. (such Fortis Shares are 
referred to as the "Holder 2 Shares" of that Eligible Shareholder; and 
together with the Buyer 2 Shares the "Period 2 Shares"); 

(e) the number of Buyer 3 Shares is, in respect of an Eligible Shareholder, 
the number of Fortis Shares held by that Eligible Shareholder on 3 
October 2008 c.o.b. minus the number of Fortis Shares held by that 
Eligible Shareholder on 29 September 2008 o.o.b. in as far as the 
difference is greater than zero (such Fortis Shares are referred to as the 
"Buyer 3 Shares" of that Eligible Shareholder); 

(f) the number of Holder 3 Shares is, in respect of an Eligible Shareholder, 
the lower of the number of Fortis Shares held by that Eligible Shareholder 
on 3 October 2008 c.o.b. or 29 September 2008 o.o.b. (such Fortis 
Shares are referred to as the "Holder 3 Shares" of that Eligible 
Shareholder; and together with the Buyer 3 Shares the "Period 3 
Shares"). 

4 SETTLEMENT; PROCEDURE FOR OBTAINING COMPENSATION 

4.1 Settlement  

4.1.1 The "Settlement Amount" is the sum of the Compensation Cap and the Cost 
Addition Cap (both as defined in Schedule 1 (Definitions and interpretation)), 
excluding, for the avoidance of doubt, all costs and expenses related to the 
execution, approval and implementation of this agreement, such as but not 
limited to the costs described in Clause 4.2.3, and the costs of the Parties as 
described in Clause 9.9. 

4.1.2 Ageas shall procure that the Settlement Amount will be distributed pursuant to 
the Settlement Distribution Plan set out in Schedule 2 (Settlement Distribution 
Plan), and in accordance with Clause 4.3. 

4.2 Foundation and Claims Administrator 

4.2.1 The Foundation has been established to supervise, monitor and administer the 
distribution of the Settlement Amount, in accordance with its articles of 
association. 

4.2.2 The Foundation has selected a Claims Administrator with experience and 
international capacities as claims administrator, following a thorough selection 
process, whereby important criteria in selecting the Claims Administrator were 
experience, high quality and high reputation both with handling claims from retail 
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and institutional investors in Europe, and which takes into account prior 
experience with multi-jurisdiction mass claim settlement in Europe. 

4.2.3 The costs and expenses of the Foundation and the Claims Administrator, 
including inter alia all costs relating to the (setting up of the) claims administration 
process, including all WCAM notifications, the distribution of the Settlement 
Amount, and proper D&O insurance for Foundation board members, shall be for 
the account of Ageas. Any interest accrued on amounts paid by Ageas to the 
Foundation shall be for the benefit of Ageas. 

4.2.4 The Foundation shall be dissolved as soon as possible after full distribution of 
the Settlement Amount in accordance with this agreement, after which any 
remaining monies of the Foundation shall be repaid to Ageas. 

4.3 Procedure for obtaining distribution from the Settlement Amount 

4.3.1 To receive a distribution from the Settlement Amount, an Eligible Shareholder 
must complete and submit a proof of claim and release form as approved by the 
Parties as set out in Clause 4.3.2, and ultimately the Court (the "Claim Form"). 

4.3.2 Ageas shall, together with the Claims Administrator, prepare a draft Claim Form. 
Ageas shall provide the other Parties with a reasonable opportunity to comment 
on such draft and include any reasonable comments in such draft, which is 
subject to the approval of all Parties. 

4.3.3 The Claim Form will require each Eligible Shareholder to do the following: 

(a) provide (i) the number of Fortis Shares held on each of the dates set out 
in Clause 3.1(a) through (f), and (ii) the highest number of Fortis Shares 
held on any other moment between 28 February 2007 c.o.b. through 14 
October 2008 c.o.b. or, by default, the highest number of Fortis Shares 
held on either dates set out in Clause 3.1(a) through (f); 

(b) provide reliable evidence as accepted under the Claims Administrator's 
standard practice in class action claims administration, including but not 
limited to broker confirmation slips or monthly brokerage statements or 
custodian bank statements confirming the particulars of the information 
provided under Clause 4.3.3(a);  

(c) indicate whether or not such Eligible Shareholder qualifies as an Active 
Claimant, and if so, provide evidence to that effect; 

(d) if such Eligible Shareholder qualifies as a Constituent and wishes or has 
already agreed to receive compensation through an ACG, as the case 
may be, (i) irrevocably and explicitly consent to Ageas paying such 
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amount through the relevant ACG in accordance with Paragraph 8.3 of 
Schedule 2 (Settlement Distribution Plan), (ii) agree that such payment 
by Ageas to the relevant ACG fully and finally discharges any payment 
obligation of Ageas to such Constituent (bevrijdend betalen) pursuant to 
this agreement; and (iii) in case of an ACG, fully and finally discharges 
the relevant ACG for its role in negotiating and implementing the 
settlement contemplated by this agreement, and the terms thereof; 

(e) agree to the terms of the Release, which is part of the Claim Form; 

(f) where a Claim Form is submitted by an Eligible Shareholder who is a 
party to Belgian legal proceedings in relation to the Events, an explicit 
instruction from such Eligible Shareholder to its lawyers, and accepted 
by such lawyers, to file a désistement d'action/afstand van 
rechtsvordering, without prejudice to its right to receive its compensation 
under and in accordance with the terms of this agreement; 

(g) agree to be subject to inquiry by the Claims Administrator and the 
Dispute Committee with respect to the eligibility, including where 
relevant as an Active Claimant, validity and/or amount of the claim for 
compensation made in the Claim Form; 

(h) consent to the exclusive jurisdiction of the Claims Administrator and the 
Dispute Committee, in respect of the matters set out in Clauses 4.3.4 
through 4.3.8 by way of binding advice (bindend advies), and to the 
exclusive jurisdiction of the Amsterdam District Court, and its appellate 
courts, with respect to any other dispute such Eligible Shareholder may 
have, or claim to have, with Ageas, the other Parties or any of the 
Releasees with respect to this agreement, to the extent dispute 
resolution is not provided in any agreements between the relevant 
Eligible Shareholder and a Party or Releasee as set out in Clause 10.4; 

(i) represent and warrant that the statements made in the Claim Form are 
complete, true and accurate; and 

(j) deliver a copy of the executed and completed Claim Form to the Claims 
Administrator at the address shown in the Binding Declaration Notice (as 
defined in Clause 6.2.1) within 366 days after the Binding Declaration 
Notice Date. 

4.3.4 The validity of each claim made on a Claim Form and the amount allocated to 
each Eligible Shareholder who complies with the requirements for compensation 
of this agreement, will be initially determined by the Claims Administrator, acting 
as independent reviewer within the meaning of Article 7:907(3)(d) DCC, in 
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accordance with the terms of this agreement and the Settlement Distribution 
Plan. 

4.3.5 The Claims Administrator shall promptly, but at least within a period after receipt 
of a Claim Form to be agreed between the Foundation and the Claims 
Administrator, which period shall be as short as practicably possible, advise the 
Eligible Shareholder in writing if it accepts or rejects a claim and whether such 
Eligible Shareholder qualifies as Active Claimant (if applicable), including a 
period for Eligible Shareholders to cure deficiencies, and what amount will 
provisionally be allocated to such Eligible Shareholder by applying 100% of the 
amounts for the compensation per Fortis Share set out in Paragraph 2 (a) through 
(f) of this Schedule 2 (Settlement Distribution Plan) for Eligible Shareholders, the 
Compensation Add-on pursuant to Paragraph 3.1 of Schedule 2 (Settlement 
Distribution Plan) and, where applicable, the Cost Addition as set out in 
Paragraph 4 of Schedule 2 (Settlement Distribution Plan), and excluding any 
possible upward or downward adjustments to such amounts pursuant to 
Paragraph 5 of Schedule 2 (Settlement Distribution Plan) (the "Provisional 
Claim Amount"). If an Eligible Shareholder disagrees with such a determination 
and the Claims Administrator and the Eligible Shareholder are unable to resolve 
the dispute within twenty (20) Business Days after notification of such 
disagreement to the Claims Administrator, the Eligible Shareholder may submit 
the dispute to the Dispute Committee for final and binding resolution by way of a 
binding advice (bindend advies) under Dutch Law, which resolution shall be 
made by the Dispute Committee within twenty (20) Business Days after such 
dispute has been submitted to it. If the Eligible Shareholder does not submit the 
dispute to the Dispute Committee within thirty (30) Business Days after the 
Claims Administrator in writing has rejected objections raised by the Eligible 
Shareholder against rejecting his claim in whole or in part, then the determination 
by the Claims Administrator is binding and no further recourse shall exist. The 
dispute resolution mechanism set out in this Clause 4.3.5 shall apply mutatis 
mutandis to the determination of the Final Claim Amount. 

4.3.6 If an Eligible Shareholder does not submit a Claim Form by the Exclusion Date, 
that Eligible Shareholder shall not be entitled to an early distribution pursuant to 
Paragraph 6 of Schedule 2 (Settlement Distribution Plan). 

4.3.7 If an Eligible Shareholder does not submit a Claim Form within 366 days from 
the Binding Declaration Notice Date (the "Claim Submission Deadline"), that 
Eligible Shareholder shall not be entitled to any portion of the Settlement Amount 
as meant in Article 7:907(6) DCC. 

4.3.8 If an Eligible Shareholder receives compensation relating to the Events through 
the judgment of any court, excluding the Court in the WCAM proceedings, such 
Eligible Shareholder shall not be entitled to any portion of the Settlement Amount. 
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5 FINALITY 

5.1 Full, final and irrevocable discharge and waiver 

5.1.1 Subject to this agreement not being terminated and subject to satisfaction of the 
relevant compensation obligations towards such ACG as agreed between Ageas 
and such Parties, each ACG hereby fully, finally, and forever releases, under any 
Law, each of (i) Ageas and the Subsidiaries, (ii) all directors, officers and other 
personnel of Ageas and the Subsidiaries who work or have in one way or another 
worked for or have been associated with Ageas or the Subsidiaries, (iii) all 
Underwriting Banks, and (iv) all auditors, advisers, counsel and insurers of the 
aforementioned persons and their personnel and officers and directors (all 
persons under (i) through (iv) each a "Releasee") from any and all claims, 
actions, charges, and damages that such ACG has had, now has or may in the 
future have against any Releasee in relation to the Events and waives, under any 
Law, any and all of their rights in connection thereto. 

5.1.2 As of the Exclusion Date, each Eligible Shareholder who has not delivered an 
Opt-Out Notice will be deemed to have, by operation of law as a result of the 
Binding Declaration, fully, finally, and forever released, under any Law, each 
Releasee from any and all claims, actions, charges, and damages that such 
Eligible Shareholder has had, now has or may in the future have against any 
Releasee in relation to the Events and waived, under any Law, any and all of his 
rights in connection thereto. 

5.1.3 None of the Releasees or Releasees' respective counsel, nor any ACG or their 
respective counsel, shall have any responsibility for, or liability with respect to 
the implementation of the Settlement Distribution Plan, the form, substance, 
method or manner of distribution, the administration or distribution of the 
Settlement Amount, any tax liability that an Eligible Shareholder may incur as a 
result of this agreement or as a result of any action taken pursuant to this 
agreement, or the administration or processing of claims or the determination of 
the validity of a Claim Form.  

5.1.4 For the avoidance of doubt, the release set out in the preceding Clause 5.1.3 
does not work to relieve Ageas or any Releasee from the full performance of their 
respective obligations from and under this agreement. 

5.2 Suspension and termination of actions and proceedings 

5.2.1 Each ACG shall, and shall procure that their lawyers on behalf of their respective 
Constituents will, continue to suspend all legal proceedings in relation to the 
Events in which they are involved against any Releasee, and each ACG shall 
procure that such legal proceedings shall continue to be suspended. 
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5.2.2 Ageas shall, and it shall instruct its lawyers to and shall procure that all 
Releasees and their lawyers involved in the legal proceedings referred to in 
Clause 5.2.1 will, do all within its power to ensure that those legal proceedings 
resume as before the suspension, should this agreement be terminated. 

5.2.3 As of the moment of filing of the Petition, all legal proceedings of each ACG, and 
their respective Constituents against all Releasees have been suspended by 
operation of law, and must ultimately be terminated in accordance with Article 
1015 DCCP on the Opt-Out Termination Date. In as far as Article 1015 DCCP is 
not directly applicable to such legal proceedings, the ACG shall procure that the 
relevant actions or proceedings in which it is involved with its Constituents will 
be suspended and terminated with the same effect as envisaged in Article 1015 
DCCP. As far as Belgian legal proceedings in which Deminor and its Constituents 
are concerned, Deminor will use its best efforts to terminate proceedings in which 
they are involved by requesting its Constituents to provide explicit instructions to 
terminate proceedings in accordance with Article 821 BJC, without prejudice to 
the right of those Constituents to receive their compensation under and in 
accordance with this agreement. 

5.2.4 Deminor is not required to procure suspension or termination as set out in this 
Clause 5.2 (Suspension and termination of actions and proceedings) with respect 
to a Constituent of Deminor whose contract with Deminor is terminated, but only 
in respect of such Constituent. 

5.3 No claims or assistance to other claims; refrainment from negative 
statements 

5.3.1 Each ACG shall not, and shall procure that their directors, officers and other 
executives, their employees, counsel (in as far as this does not violate the 
applicable Bar Rules), and their advisers who are or have been involved directly 
in legal proceedings and/or their dealings with or against all Releasees will not, 
be involved with any (i) action, complaint, media campaign or statement, relating 
to the Events, in which Releasees are criticised, unless earlier reasoning as 
stated to the past, and (ii) other claims against the Releasees relating to the 
Events, either by representing any person or providing information to any person 
and they declare and warrant that they shall not, and procure that the 
aforementioned persons will not, benefit in any way, financially or non-financially 
from such actions. 

5.3.2 This Clause 5.3 will not apply to a counsel advising and/or representing a 
Constituent of Deminor whose contract with Deminor is terminated, but only in 
respect of such Constituent and such counsel. 

5.3.3 For the avoidance of doubt, Clauses 5.2 and 5.3 do not prevent an ACG from 
assisting an Eligible Shareholder in submitting Claim Forms in accordance with 
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Clause 4.3, nor assisting or acting for Eligible Shareholders in or out of court in 
an action enforcing its rights pursuant to this agreement, whether it is declared 
binding by the Court or not.  

5.4 No admission of wrongdoing, liability and guilt 

None of the Releasees admits any wrongdoing or liability in relation to the Events. 

5.5 Third-party stipulation 

For the avoidance of doubt, this Clause 5 contains an irrevocable third-party 
stipulation (onherroepelijk derdenbeding) in respect of Releasees which are not 
a Party. 

6 SUBMISSION TO COURT FOR BINDING DECLARATION 

6.1 Submission 

6.1.1 The Parties shall use best efforts to jointly file a submission as referred to in 
paragraph 11.4 of the Court's interim judgment of 16 June 2017 as soon as 
possible, but with the firm intention to file ultimately on 12 December 2017, in 
order to make the settlement contained in this agreement enforceable pursuant 
to Article 7:907 DCC and through the Wet Collectieve Afwikkeling Massaschade 
to the Court (the "Submission"). The Submission will be drafted by Ageas, and 
Ageas shall provide the other Parties with a reasonable opportunity to comment 
on such draft and include any reasonable comments in such draft, which is 
subject to the approval of all Parties. 

6.1.2 Each Party shall use best efforts to ensure that this agreement will be declared 
binding by the Court. If this agreement is declared binding by the Court, no Party 
may request revocation (herroeping) on the basis of Article 1018(2) DCCP. 

6.2 Binding Declaration Notice 

6.2.1 Ageas will draft the notice within the meaning of Article 1017(3) DCCP (the 
"Binding Declaration Notice"), whereby it shall fully involve the other Parties. 
Ageas shall provide the other Parties with a reasonable opportunity to comment 
on such draft and include any reasonable comments in such draft, which is 
subject to the approval of all Parties. The agreed-upon Binding Declaration 
Notice, attached hereto as Schedule 3 (Draft Binding Declaration Notice), has 
been submitted to the Court for its review. 

6.2.2 The Parties shall endeavour to make sure that the Binding Declaration Notice: 



 
 

AMENDED AND RESTATED SETTLEMENT AGREEMENT 
Execution copy 
 
 

 16 / 44 

 

 
 

(a) will meet all applicable requirements of Dutch Law (including Article 
1017(3) DCCP), the rules of the Court and any other applicable Law, and 
will otherwise be in the manner and form ordered by the Court; and 

(b) will be, by the Binding Declaration Notice Date, (i) mailed by regular mail, 
e-mail or transmitted by such other means as required by the Court, to 
all persons who can be identified by reasonable efforts as falling within 
the description of Eligible Shareholders and for which the Parties have a 
last-known address as well as to well-known custodians, (ii) published in 
two national newspapers in the Netherlands and Belgium, (iii) published 
on the websites of the Parties, and in any other way, as required by the 
Court. 

6.3 Expressions of desire not to be bound by Binding Declaration 

6.3.1 An Eligible Shareholder who desires not to be bound by the Binding Declaration 
and the Release must deliver to the Claims Administrator a written notice of his 
intention not to be bound consistent with Clause 6.3.2 (an "Opt-Out Notice") 
before the Exclusion Date. Any Eligible Shareholder who does not timely deliver 
an Opt-Out Notice to the Claims Administrator shall be bound by the Binding 
Declaration and the Release. 

6.3.2 An Opt-Out Notice must include the name, address, telephone number and email 
address of the Eligible Shareholder who delivers such Opt-Out Notice. The 
Binding Declaration Notice will request an Eligible Shareholder who delivers an 
Opt-Out Notice to provide the amount of Fortis Shares held on the dates set out 
in Clause 4.3.3(a), and, if it is represented by an ACG or another organisation or 
representative the name of such ACG or other organisation or representative. An 
Eligible Shareholder who delivers an Opt-Out Notice is deemed to waive his 
rights as an Eligible Shareholder under this agreement. 

6.3.3 An Eligible Shareholder who could not have known (even with the exercise of 
reasonable care) of his alleged damages, within the meaning of Article 7:908(3) 
DCC, and who desires not to be bound by the Binding Declaration and the 
Release must deliver to the Claims Administrator an Opt-Out Notice within six (6) 
months after his damage has become known. Any such Eligible Shareholder who 
does not timely deliver an Opt-Out Notice to the Claims Administrator shall be 
bound by the Binding Declaration and the Release. 

7 TERMINATION 

7.1 Binding Declaration 

Each Party will have the right to terminate this agreement at its sole discretion if 
the Court declines the Binding Declaration consistent with the terms of this 
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agreement, and either (i) the period to appeal from the Court's ruling has expired 
without an appeal having been filed, (ii) all Parties waive in writing their appeal 
rights, or (iii) an appeal is filed and the Court's decision is not reversed or vacated 
in such a way as to make the settlement binding on all Eligible Shareholders as 
contemplated by this agreement, in each case within thirty (30) Business Days 
after the event prompting the termination. 

7.2 Opt-out 

7.2.1 Ageas has the right to terminate this agreement at its sole discretion within eight 
(8) weeks after the Exclusion Date if, at the Exclusion Date, the Opt-Out Amount 
exceeds 5% (five) percent) of the Settlement Amount. 

7.2.2 The Opt-Out Amount will be determined in accordance with Schedule 3 
(Determination of Opt-Out Amount) ultimately within six (6) weeks after the 
Exclusion Date.  

7.2.3 If Ageas decides to terminate this agreement pursuant to Clause 7.2.1, it shall 
give written notice to the other Parties of such termination, following which they 
shall give notice of the termination by means of (i) publication in two national 
newspapers in the Netherlands and Belgium, (ii) publication on the websites of 
the Parties, and in any such other way as required by the Court. 

7.3 Consequences of termination 

If this agreement is terminated pursuant to the terms hereof, then this agreement 
shall have no force or effect, and no Party nor Eligible Shareholder shall be bound 
by any of its terms, except for the terms set out in Clauses 1, 7.2.3, 8.3 
(Confidentiality undertaking), 9 (Miscellaneous) and 10 (Governing law and 
enforcement), and only in case of termination by Ageas in accordance with 
Clause 7.2 (Termination) also Paragraph 6.2. of Schedule 2 (Settlement 
Distribution Plan) shall remain in full force and effect. 

8 ANNOUNCEMENTS; BEST EFFORTS; CONFIDENTIALITY 

8.1 Announcements 

The ACG shall each fully support the settlement contemplated by this agreement 
and each of them shall (i) endorse it, (ii) refrain from any negative statement 
regarding the settlement, and (iii) take affirmative steps to advise their respective 
Constituents against submitting an Opt-Out Notice. 

8.2 Best efforts 

The ACG shall each use best efforts to convince their respective Constituents to 
participate in the settlement contemplated by this agreement. If they have 
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knowledge that any of their Constituents intends to send or has sent an Opt-Out 
Notice, they will promptly inform Ageas and the Claims Administrator, providing 
any relevant details relating thereto they possess. 

8.3 Confidentiality undertaking 

Each Party shall comply with the existing confidentiality arrangements. 

9 MISCELLANEOUS 

9.1 Nature of this agreement 

This agreement constitutes a settlement agreement within the meaning of Article 
7:907 DCC. 

9.2 No assignment 

No Party may, without the prior written consent of the other Parties, assign, 
transfer, or encumber (in each case either in its entirety or in part) any of its rights 
and obligations under this agreement. 

9.3 Invalidity 

9.3.1 In this Clause 9.3 (Invalidity), "enforceable" includes legal, valid and binding 
(and derivative terms are to be construed accordingly). 

9.3.2 If any provision in this agreement is held to be or becomes unenforceable (in 
each case either in its entirety or in part) under any Law: 

(a) that provision will to the extent of its unenforceability be deemed not to 
form part of this agreement; and 

(b) the Parties shall use reasonable efforts to agree a replacement provision 
that is enforceable to achieve so far as possible the intended effect of 
the unenforceable provision. 

9.4 Counterparts 

This agreement may be entered into in any number of counterparts, all of which 
taken together will constitute one and the same instrument. The Parties may 
enter into this agreement by signing any such counterpart. 

9.5 Amendments and waivers 

This agreement may not be amended, supplemented or waived (in each case 
either in its entirety or in part) except by a written agreement between the Parties. 
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9.6 Third-party rights 

Except where this agreement expressly provides otherwise: 

(a) it contains no stipulations for the benefit of a third party 
(derdenbedingen) which may be invoked by a third party against a Party; 
and 

(b) where this agreement contains a stipulation for the benefit of a third 
party, this agreement (including the relevant third party's rights under this 
agreement) may be terminated, amended, supplemented or waived (in 
each case either in its entirety or in part) without that third party's 
consent. 

For the avoidance of doubt, (i) this agreement confers no rights on third parties 
unless the Binding Declaration declaring this agreement binding on all Eligible 
Shareholders is issued, and the Parties are at liberty to amend any term of this 
agreement until such Binding Declaration without consent of any third party, and 
(ii) Eligible Shareholders shall not fall under the definition of "Party" as used in 
this agreement. 

9.7 No rescission; no revision; errors;  

9.7.1 No Party may rescind (ontbinden), in whole or in part, this agreement. 

9.7.2 No Party may request a revision on the basis of Article 6:258 DCC or invoke a 
revision on the basis of article 6:258 DCC as a defence against a claim for due 
performance under this agreement. 

9.7.3 No Party may invoke Article 6:228 DCC, and if a Party has made an error (heeft 
gedwaald) in relation to this agreement, it will bear the risk of that error. 

9.8 Suspension 

No Party may suspend (opschorten) compliance with its obligations under or in 
connection with this agreement on whatever grounds, except as set out in this 
agreement or otherwise agreed by the Parties. 

9.9 Costs 

Unless this agreement provides otherwise, all costs which a Party has incurred 
or will incur in preparing, concluding or performing this agreement are for its own 
account.  
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9.10 Translation 

To the extent this agreement is translated into any other language, the English 
version of this agreement will be authoritative. 

9.11 Notices 

9.11.1 Any notice by a Party to a Party in connection with this agreement must be: 

(a) in writing; 

(b) in English; and 

(c) delivered by hand, email, registered post or courier. 

9.11.2 A notice by a Party to a Party must be sent to such Party at the following 
addresses, or another person or address as such Party may notify to the other 
Parties from time to time: 

Ageas 

Markiesstraat 1  
1000 Brussels 
Belgium 

Email:  

Attention:  

Vereniging van Effectenbezitters – VEB 

Amaliastraat 7, 2514 JC The Hague, The Netherlands 

Email:   

Attention:   
 

Deminor 

Sablon Tower, Rue Joseph Stevens 7, B-1000 Brussels, Belgium  

Email:   

Attention:  
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SICAF 

C/o Jan-Hendrik Crucq, CCL Advocaten B.V., Herengracht 545, (1017 BW) 
Amsterdam, The Netherlands 

Email:   

Attention:  

FortisEffect 

C/o JUST Legal Finance B.V., Maliebaan 70, 3581 CV Utrecht, the Netherlands 

Email:  

Attention:  

Foundation 

Markiesstraat 1, B-1000, Belgium 

Email:  

Attention:  

9.11.3 A notice will be effective upon receipt and will be deemed to have been received: 

(a) at the time of delivery, if delivered by hand, registered post or courier; 

(b) on the day of delivery, if delivered by email prior to 17:00 CET on any 
Business Day or the next succeeding Business Day if delivered by email 
after 17:00 CET on any Business Day or on any day other than a 
Business Day, with proof of the time of delivery being provided by the 
time of receipt as set out in the e-mail. 

10 GOVERNING LAW AND ENFORCEMENT 

10.1 Governing law 

This agreement (including Clauses 10.2 (Mediation) and 10.3 (Arbitration)) and 
any non-contractual obligation arising out of or in connection with it is governed 
exclusively by Dutch law. 

10.2 Mediation 

If any dispute between the Parties exclusively arises out of or in connection with 
this agreement, including disputes concerning the existence and validity, the 
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Parties shall submit such dispute to the Mediators as mediators. If such dispute 
has not been resolved, or if the Parties fail to select another mediator in case of 
unavailability of the above-mentioned mediators, within three (3) months after the 
dispute has been referred to mediation, Clause 10.3 (Arbitration) will apply. 

10.3 Arbitration 

10.3.1 Subject to Clause 10.2 (Mediation), all remaining disputes arising between the 
Parties exclusively out of or in connection with this agreement, including disputes 
concerning the existence and validity, will be finally and exclusively resolved by 
arbitration in accordance with the Arbitration Rules of the Arbitration Institute of 
the Netherlands (Arbitragereglement van het Nederlands Arbitrage Instituut, the 
"NAI Arbitration Rules").  

10.3.2 The legal seat of the arbitration (plaats van arbitrage) will be Amsterdam, the 
Netherlands. 

10.3.3 The language of the arbitration will be English. 

10.3.4 The arbitral tribunal will consist of three arbitrators. 

10.3.5 The arbitral tribunal will be appointed in accordance with the NAI Arbitration 
Rules. 

10.3.6 The arbitral tribunal shall decide and make its arbitral award or awards in 
accordance with the rules of law (naar de regelen des rechts). 

10.3.7 Neither the Parties nor the arbitration institute may have the arbitral award 
published. 

10.3.8 Arbitral proceedings under this Clause 10.3 (Arbitration) will not be consolidated 
with other arbitral proceedings, whether on the basis of Article 1046 DCCP or 
otherwise, except for other arbitral proceedings under this Clause 10.3 
(Arbitration). 

10.4 Remaining disputes 

10.4.1 Disputes between Eligible Shareholders and (all or) any of the Parties or any of 
the Releasees with respect to this agreement which do not fall under the 
jurisdiction of the Dispute Committee shall fall under the exclusive jurisdiction of 
the Amsterdam District Court, and its appellate courts, including for the purpose 
of the Petition, except that forum provisions in agreements between an ACG and 
an Eligible Shareholder will remain unaffected and will therefore have 
precedence in case of conflict. 

[Signature pages follow] 
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Schedule 1 Definitions and interpretation 

1 Definitions 

Capitalised terms, including those used in the introduction and preamble of this 
agreement, have the following meaning:  

"ACG" has the meaning set out in the preamble of this agreement; 

"Active Claimant" means an Eligible Shareholder, except for Excluded Persons, 
who has taken an affirmative step to make a claim against a Releasee in 
connection with the Events, by: 

(a) participating in a Dutch or Belgian court action against a Releasee, including 
by having its name on a complaint, request to voluntarily intervene in 
pending proceedings (verzoek tot vrijwillige tussenkomst) or writ of 
summons, or intervene in criminal proceedings, such action to be initiated 
before 24 March 2017; or 

(b) having registered with or joined, before 31 December 2014, a Dutch or 
Belgian organisation, including the ACG, which has initiated a court action 
against a Releasee before 24 March 2017, to be proven by a written 
agreement, registration form or support letter to the Fortis litigation, or in as 
far as individuals (including pension or management BVs set up for the 
benefit of a single person) are concerned, by evidence of payment of a 
membership fee to such organisation, and such Eligible Shareholder is 
included in the list to be presented by the ACG, to the Claims Administrator. 
Any Eligible Shareholder presenting itself as a constituent of the ACG 
without being on a list mentioned in the previous sentence has to provide 
specific written information to the Claims Administrator evidencing that such 
Eligible Shareholder qualifies as an Active Claimant as meant in this sub 
(b). Any dispute in this respect will be decided by the Dispute Committee; or 

(c) a current institutional partner of an ACG, to be proven by evidence of a 
(former) membership of such ACG at least up to 31 December 2014 and 
payment of a membership fee to such ACG prior to this date, provided that 
Ageas must have been notified of such institutional partner prior to 14 March 
2016 and the number of such institutional partners is limited to five (5) per 
ACG; 

"Add-On Cap" has the meaning set out in Paragraph 5.1.3 of Schedule 2 
(Settlement Distribution Plan); 

"Ageas" has the meaning set out in the preamble of this agreement; 
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"Binding Declaration" means an order by the Court declaring this agreement 
binding within the meaning of Article 7:907 DCC; 

"Binding Declaration Notice" has the meaning set out in Clause 6.2.1; 

"Binding Declaration Notice Date" means the date proposed by the Parties to 
the Court by which the mailing and publication respectively of the Binding 
Declaration Notice must have occurred as set out in in Clause 6.2.1, which 
proposed date will be within two (2) months following the date of the Binding 
Declaration, or as otherwise ordered by the Court, notwithstanding that the 
Parties aim to, in as far as possible, send Binding Declaration Notices as soon 
as practicably possible; 

"BJC" means Belgian Judicial Code; 

"Business Day" means a day (other than a Saturday or a Sunday) on which 
banks are open for general business in the Netherlands; 

"Buyer 1 Shares" has the meaning set out in Clause 3.1 (Classes of Fortis 
Shares)(a); 

"Buyer 2 Shares" has the meaning set out in Clause 3.1 (Classes of Fortis 
Shares)(c); 

"Buyer 3 Shares" has the meaning set out in Clause 3.1 (Classes of Fortis 
Shares)(e); 

"Buyer Cap" has the meaning set out in Paragraph 5.1.1 of Schedule 2 
(Settlement Distribution Plan); 

"c.o.b." means the moment trading closed on the stock exchanges of Amsterdam 
or Brussels as relevant on the relevant date; 

"Claim Form" has the meaning set out in Clause 4.3.1; 

"Claim Submission Deadline" has the meaning set out in Clause 4.3.7; 

"Claims Administrator" means any person or entity that has been or will be 
retained by the Foundation pursuant to Clause 4.2.2, with appropriate power of 
attorney from the Foundation, to assist in implementing the terms of this 
agreement, including (i) providing announcements and notices to Eligible 
Shareholders as described in Clause 6.2 (Binding Declaration Notice), (ii) 
responding to inquiries from Eligible Shareholders, (iii) receiving and maintaining 
any Opt-Out Notices; (iv) receiving, reviewing and maintaining Claim Forms; (v) 
verifying a person's eligibility as Eligible Shareholder and, where relevant, as 
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Active Claimant, (vi) setting up, if requested, a program to contact Eligible 
Shareholders respecting the submissions of Claim Forms, (vii) calculating 
compensation consistent with the Settlement Distribution Plan, and (viii) 
distributing amounts in accordance with the Settlement Distribution Plan, such 
person to be independent within the meaning of Article 7:907(3)(d) DCC;1 

"Compensation Amount" has the meaning set out in Paragraph 3.2 of Schedule 
2 (Settlement Distribution Plan); 

"Compensation Cap" has the meaning set out in Paragraph 5.1.5 of Schedule 
2 (Settlement Distribution Plan); 

"Constituents" means Eligible Shareholders who have registered with or joined 
an ACG; 

"Cost Addition" has the meaning set out in Paragraph 4.1 of Schedule 2 
(Settlement Distribution Plan); 

"Cost Addition Amount" has the meaning set out in Paragraph 4.2 of Schedule 
2 (Settlement Distribution Plan); 

"Cost Addition Cap" has the meaning set out in Paragraph 5.1.6 of Schedule 2 
(Settlement Distribution Plan); 

"Court" has the meaning set out in Recital (K); 

"DCC" means the Dutch Civil Code (Burgerlijk Wetboek); 

"DCCP" means the Dutch Code of Civil Procedure (Wetboek van Burgerlijke 
Rechtsvordering); 

"Deminor" has the meaning set out in the preamble of this agreement; 

"Dispute Committee" means a committee consisting of three independent 
persons, who have been or will be nominated by the Foundation, which has as 
its purpose to definitively resolve the disputes as set out in Clause 4.3.5 and 
Paragraph 1.6 of Schedule 2 (Settlement Distribution Plan); 

"Early Distribution Amount" has the meaning set out in Paragraph 6.1 of 
Schedule 2 (Settlement Distribution Plan); 

"Eligible Shareholder" has the meaning set out in Recital (H); 

                                                        
1  Currently retained by the Foundation pursuant to Clause 4.2.2 is Computershare Investor 

Services PLC with address in Bristol, which is affiliated to Computershare Limited, an 
international organisation with a Dutch branch with registered office in Rotterdam. 
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"Events" has the meaning set out in Recital (C); 

"Excluded Persons" means any person currently named as a defendant in one 
or more of the legal proceedings as set out in Recital (D) pending at the moment 
of execution of this agreement, but, in respect of the Underwriting Banks which 
are such a defendant, i.e. Merrill Lynch International, BNP Paribas Fortis SA/NV, 
ING Bank N.V., Coöperatieve Raiffeisen-Boerenleenbank B.A. and Fox-Pitt, 
Kelton Ltd., only for any Fortis Shares which such Underwriting Bank held at its 
own risk and expense; 

"Exclusion Date" means the date determined by the Court by which Eligible 
Shareholders may ultimately submit an Opt-Out Notice, which the Parties have 
proposed to the Court to be three (3) months after the Binding Declaration Notice 
Date; 

"Final Claim Amount" has the meaning set out in Paragraph 7(a) of Schedule 2 
(Settlement Distribution Plan); 

"Fortis" has the meaning set out in Recital (A); 

"Fortis Share" means a unit issued by Fortis N.V. and Fortis SA/NV, each unit 
comprised of one ordinary share in the capital of Fortis N.V. twinned with one 
ordinary share in the capital of Fortis SA/NV, listed at the stock exchange of 
Amsterdam, Brussels and Luxembourg, including (i) such units purchased or 
acquired otherwise, provided the economic risk has transferred to the purchaser 
or the acquirer on such date (the "trade date"), but which have not yet been 
transferred into the account of the purchaser or acquiror on the trade date, and 
excluding (ii) such units sold or disposed of otherwise, provided the economic 
risk has transferred to the person such units are sold to or to whom they have 
been disposed of otherwise on such date (the "trade date"), but which have not 
yet been transferred from the account of the seller or otherwise disposing holder 
of such units; 

"FortisEffect" has the meaning set out in the preamble of this agreement; 

"Foundation" has the meaning set out in the preamble of this agreement; 

"Holder 1 Shares" has the meaning set out in Clause 3.1 (Classes of Fortis 
Shares)(b); 

"Holder 2 Shares" has the meaning set out in Clause 3.1 (Classes of Fortis 
Shares)(d); 
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"Holder 3 Shares" has the meaning set out in Clause 3.1 (Classes of Fortis 
Shares)(f); 

"Holder Cap" has the meaning set out in Paragraph 5.1.2 of Schedule 2 
(Settlement Distribution Plan); 

"Individual" has the meaning set out in Paragraph 2.3 of Schedule 4 
(Determination of Opt-Out Amount); 

"Institutional" has the meaning set out in Paragraph 2.3 of Schedule 4 
(Determination of Opt-Out Amount); 

"Law" means any applicable statute, law, ordinance, decree, judgment, order, 
rule or regulation of any judicial, legislative, executive or regulatory authority to 
the extent it has jurisdiction in respect of the relevant matter; 

"Mediators" has the meaning set out in recital (F); 

"NAI Arbitration Rules" has the meaning set out in Clause 10.3.1; 

"o.o.b." means the moment trading opens on the stock exchanges of Amsterdam 
or Brussels as relevant on a given date; 

"Opt-Out Amount" means the aggregate amount of compensation to which 
Eligible Shareholders who have delivered an Opt-Out Notice in accordance with 
Clause 6.3.1 would have been entitled to pursuant to this agreement if they 
would not had delivered an Opt-Out Notice, such amount to be determined in 
accordance with Schedule 4 (Determination of Opt-Out Amount); 
 
"Opt-Out Notice" has the meaning set out in Clause 6.3.1; 

"Opt-Out Termination Date" means the last day on which Ageas can exercise 
its termination set out in Clause 7.2.1 or the date on which Ageas has waived 
such right, whichever is the earliest; 

"Parties" or "Party" has the meaning set out in the preamble of this agreement; 

"Payment Date" has the meaning set out in Paragraph 8.2 of Schedule 2 
(Settlement Distribution Plan); 

"Period 1" means the period from 21 September 2007 o.o.b. until 7 November 
2007 c.o.b.; 

"Period 1 Shares" has the meaning set out in Clause 3.1 (Classes of Fortis 
Shares)(b); 
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"Period 2" means 13 May 2008 o.o.b. until 25 June 2008 c.o.b.; 

"Period 2 Shares" has the meaning set out in Clause 3.1 (Classes of Fortis 
Shares)(d); 

"Period 3" means 29 September 2008 o.o.b. until 3 October 2008 c.o.b.; 

"Period 3 Shares" has the meaning set out in Clause 3.1 (Classes of Fortis 
Shares)(f); 

"Petition" has the meaning set out in recital (K); 

"Prior Settlement Agreement" has the meaning set out in recital (K); 

"Provisional Claim Amount" has the meaning set out in Clause 4.3.5; 

"Release" means the releases and waivers set out in Clause 5.1 (Full, final and 
irrevocable discharge and waiver) and the Claim Form; 

"Releasee" has the meaning set out in Clause 5.1.1; 

"Remaining Distribution Amount" has the meaning set out in Paragraph 7 of 
Schedule 2 (Settlement Distribution Plan); 

"Remaining Settlement Amount" has the meaning set out in Paragraph 8.1 of 
Schedule 2 (Settlement Distribution Plan); 

"Reserved Settlement Amount" has the meaning set out in Paragraph 8.1 of 
Schedule 2 (Settlement Distribution Plan); 

"Settlement Amount" has the meaning set out in Clause 4.1.1; 

"Settlement Distribution Plan" means the plan by which the Settlement Amount 
will be distributed to Eligible Shareholders as attached hereto as Schedule 2 
(Settlement Distribution Plan); 

"SICAF" has the meaning set out in the preamble of this agreement; 

"Submission" has the meaning set out in Clause 6.1.1; 

"Subsidiary" means any current or former direct or indirect subsidiary of Ageas, 
including BNP Paribas Fortis SA/NV; 

"Underwriting Banks" means Merrill Lynch International, BNP Paribas Fortis 
SA/NV, ING Bank N.V., Coöperatieve Centrale Raiffeisen-Boerenleenbank B.A., 
Fox-Pitt, Kelton, Ltd, Mediobanca Banca di Credito Finanziario SpA, Santander 
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Investments S.A., Keefe, Bruyette & Woods Ltd., Dresdner Bank AG, CAYLON, 
KBC Securities SA/NV, Petercam SA/NV, Dexia Bank SA/NV, Bank Degroof 
SA/NV, and any of their legal predecessors or successors, each in its capacity 
as underwriter of the September 2007 share rights issue of Fortis N.V. and Fortis 
SA/NV; 

"VEB" has the meaning set out in the preamble of this agreement. 

 

2 Interpretation 

2.1 References to persons 

References to a person include any individual, company or partnership whether 
or not having separate legal personality and wherever incorporated, formed or 
registered. 

2.2 Headings and references to Clauses, Schedules and Paragraphs 

2.2.1 Headings have been inserted for convenience of reference only and do not affect 
the interpretation of any of the provisions of this agreement. 

2.2.2 A reference in this agreement to: 

(a) a Clause or Schedule is to the relevant Clause of or Schedule to this 
agreement; and 

(b) a Paragraph is to the relevant Paragraph of the relevant Schedule. 

2.3 Legal terms 

In respect of any jurisdiction other than the Netherlands, a reference to any Dutch 
legal term will be construed as a reference to the term or concept which most 
nearly corresponds to it in that jurisdiction. 

2.4 Other references 

In this agreement, unless a contrary indication appears: 

(a) "as of" includes the day or moment referred to by it; 

(b) "including" means including without limitation (and all derivate terms are 
to be construed accordingly); 



 
 

AMENDED AND RESTATED SETTLEMENT AGREEMENT 
Execution copy 
 
 

Schedule 1 - Definitions and interpretation    32 / 44 

 

 
 

(c) any reference to any "gender" includes all genders, and words importing 
the singular include the plural and vice versa. 
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Schedule 2 Settlement Distribution Plan 

1 General principles 

1.1 All provisions of this Settlement Distribution Plan are subject to this agreement 
not being terminated in accordance with Clause 7 of this agreement, and only in 
case of termination by Ageas in accordance with Clause 7.2 (Termination) 
Paragraph 6.2 of Schedule 2 (Settlement Distribution Plan) shall remain in full 
force and effect. 

1.2 The Settlement Amount will be distributed to Eligible Shareholders on the terms 
and subject to the conditions of this Settlement Distribution Plan. 

1.3 Eligible Shareholders who do not, or not timely, submit a Claim Form, or whose 
Claim Form has not been approved, will not be entitled to any compensation, but 
they will nevertheless be bound by the Binding Declaration. 

1.4 The Claims Administrator shall determine each Eligible Shareholder's pro rata 
share of the Settlement Amount based upon each Eligible Shareholder's Claim 
Form and in accordance with this Settlement Distribution Plan. 

1.5 Each ACG may prepare and collect the Claims Forms and supporting 
documentation of their respective Constituents who have authorised them to do 
so, and may each submit those completed Claim Forms collectively to the Claims 
Administrator for processing as soon as possible, but ultimately by the Exclusion 
Date. 

1.6 If a Constituent of Deminor or SICAF or FortisEffect does not file a Claim Form 
through Deminor or SICAF or FortisEffect as relevant, the Claims Administrator 
shall notify Deminor or SICAF or FortisEffect as relevant, and the matter shall be 
referred to the Dispute Committee to determine whether such Constituent shall 
be eligible for the Early Distribution Amount, and the relevant part of the Early 
Distribution Amount shall not be distributed to such Constituent before the 
decision of the Dispute Committee. 

2 Compensation for Eligible Shareholders 

Subject to Paragraph 5 (Limitations and successive allocation), Eligible 
Shareholders, except for Excluded Persons, will be entitled to a compensation 
out of the Settlement Amount payable by Ageas in the amount of: 

(a) EUR 0.47 per Buyer 1 Share held; 

(b) EUR 0.23 per Holder 1 Share held; 
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(c) EUR 1.07 per Buyer 2 Share held; 

(d) EUR 0.51 per Holder 2 Share held; 

(e) EUR 0.31 per Buyer 3 Share held; 

(f) EUR 0.15 per Holder 3 Share held. 

3 Compensation Add-On 

3.1 Eligible Shareholders will be entitled to an additional compensation of EUR 0.50 
per Fortis Share held, with a maximum of EUR 950 per Eligible Shareholder, 
whereby the number of Fortis Shares held shall be the highest number held at 
any time by such Eligible Shareholder in the period 28 February 2007 c.o.b. 
through 14 October 2008 c.o.b., regardless of whether such Eligible Shareholder 
is entitled to other compensation under Paragraphs 2 or 4. 

3.2 The aggregate amount of compensation to be allocated pursuant to Paragraphs 
2 and 3 is referred to as the "Compensation Amount". 

4 Cost Addition 

4.1 In connection with the costs in whatever form or manner which it has incurred or 
agreed to incur in pursuing its alleged claim and realising the settlement, an 
Active Claimant is entitled to an additional amount equal to 25% (twenty five per 
cent) to be calculated on the amount of compensation per Fortis Share that such 
Active Claimant is entitled to pursuant to Paragraph 2(a) through (f) of this 
Schedule 2 (Settlement Distribution Plan) without taking into account any 
possible upward or downward adjustments to such amount pursuant to 
Paragraph 5 of Schedule 2 (Settlement Distribution Plan) (the "Cost Addition"), 
such Cost Addition being subject to the Cost Addition Cap (as defined in 
Paragraph 5.1.6 of this Schedule 2 (Settlement Distribution Plan)) and the 
successive allocation pursuant to Paragraph 5.2.2 of this Schedule 2 (Settlement 
Distribution Plan) that, for the avoidance of doubt, shall never exceed the Cost 
Addition Cap. 

4.2 The aggregate amount of Cost Addition to be allocated pursuant to Paragraph 
4.1 is referred to as the "Cost Addition Amount". 

5 Limitations and successive allocation 

5.1 Limitations 

5.1.1 The maximum aggregate compensation for all Buyer 1 Shares, Buyer 2 Shares 
and Buyer 3 Shares pursuant to Paragraph 2 is EUR 507,700,000 (the "Buyer 
Cap"). If such aggregate amount is higher, then the compensation pursuant to 
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Paragraph 2(a), (c) and (e) will be adjusted downwards proportionally. If such 
aggregate amount is lower, then such difference will be used to increase, 
proportionally, the compensation per share set out in Paragraph 2 up to 100% of 
the amounts set out in Paragraph 2(b), (d) and (f) if those amounts have been 
adjusted downwards proportionally as a result of exceeding the Holder Cap (as 
defined in Paragraph 5.1.2 of this Schedule 2 (Settlement Distribution Plan)). 

5.1.2 The maximum aggregate compensation for all Holder 1 Shares, Holder 2 Shares 
and Holder 3 Shares pursuant to Paragraph 2 is EUR 572,600,000 (the "Holder 
Cap"). If such aggregate amount is higher, then the compensation pursuant to 
Paragraph 2(b), (d) and (f) will be adjusted downwards proportionally. If such 
aggregate amount is lower, then such difference will be used to increase, 
proportionally, the compensation per share set out in Paragraph 2 up to 100% of 
the amounts set out in Paragraph 2(a), (c) and (e) if those amounts have been 
adjusted downwards proportionally as a result of exceeding the Buyer Cap. 

5.1.3 The maximum aggregate compensation pursuant to Paragraph 3.1 is 
EUR 76,200,000 (the "Add-On Cap"). If such aggregate amount is higher, then 
the compensation per Eligible Shareholder pursuant to Paragraph 3.1 will be 
adjusted downwards proportionally. If such aggregate amount is lower, then the 
surplus of the Compensation Add-on will be used to compensate for any shortfall 
of the compensation pursuant to Paragraph 2 if such compensation has been 
adjusted downwards proportionally pursuant to Paragraph 5.1.1 or 5.1.2 of this 
Schedule 2 (Settlement Distribution Plan). 

5.1.4 If after application of Paragraph 5.1.1 and 5.1.2 the Holder Cap or the Buyer Cap 
has not been reached and if the compensation pursuant to Paragraph 3.1 has 
been adjusted downwards proportionally pursuant to Paragraph 5.1.3 then any 
surplus shall be used to compensate for any shortfall of the compensation 
pursuant to Paragraph 3.1 up to 100% of the compensation set out in Paragraph 
3.1 

5.1.5 The Compensation Amount shall not exceed EUR 1,156,500,000 (the 
"Compensation Cap"). If the Compensation Amount is higher than the 
Compensation Cap, then the compensation per Fortis Share as set out in 
Paragraph 2 will be adjusted downwards proportionally. 

5.1.6 The Cost Addition Amount shall not exceed EUR 152,000,000 (the "Cost 
Addition Cap"). If the Cost Addition Amount is higher than the Cost Addition 
Cap, then the Cost Addition pursuant to Paragraph 4 will be adjusted downwards 
proportionally. 

5.2 Successive allocation 
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5.2.1 If the Compensation Cap has not been reached after the compensation per Fortis 
Share has reached 100% of the amounts as set out in Paragraph 2 and the 
compensation pursuant to Paragraph 3.1 has reached 100% of the amounts as 
set out in Paragraph 3.1, such surplus shall be used to increase the amounts as 
set out in Paragraph 2 proportionally by a maximum of 20%. 

5.2.2 If the Cost Addition Cap has not been reached, such surplus shall be used to 
increase the amounts as set out in Paragraph 4.1 proportionally by a maximum 
of 20%. 

5.2.3 Subject to and after the application of Paragraphs 5.2.1 and 5.2.2 (if applicable) 
and 7(c), if, after thirty-six (36) months after the date of the Binding Declaration 
or at a later point in time, any monies remain of the Settlement Amount after all 
reasonable efforts to distribute the Settlement Amount pursuant to the Settlement 
Distribution Plan have been taken, such monies will, subject to Article 7:910(2) 
DCC, be returned to Ageas. 

6 Early distributions 

6.1 As soon as practically possible after the Court has issued a Binding Declaration, 
an amount of 70% (seventy per cent) of the Provisional Claim Amount (the "Early 
Distribution Amount") will be paid in accordance with Paragraph 8 to all Eligible 
Shareholders who have submitted a valid and approved Claim Form on or before 
the Exclusion Date, which payment is subject to the Release. 

6.2 If Ageas terminates this agreement in accordance with Clause 7 (Termination), 
each Eligible Shareholder who has submitted a valid and approved Claim Form 
on or before the Exclusion Date will be entitled to 100% of its respective 
Provisional Claim Amount subject to the Release which will be paid to these 
Eligible Shareholders as soon as practically possible.  

7 Remaining distributions  

The Parties shall procure that the remainder of the Settlement Amount 
attributable to Eligible Shareholders, not distributed pursuant to Paragraph 6 
(the "Remaining Distribution Amount"), shall be distributed as soon as 
practicably possible after the respective early distributions pursuant to such 
Paragraph. In furtherance thereof they shall agree with the Claims Administrator 
on a distribution process, based on the following principles: 

(a) The calculation of the Remaining Distribution Amount shall reflect any 
possible adjustments to the Provisional Claim Amount in respect of an 
Eligible Shareholder pursuant to Paragraph 5 of this Schedule 2 
(Settlement Distribution Plan) to determine the final claim amount in 
respect of such Eligible Shareholder (the "Final Claim Amount"). 
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(b) The Remaining Distribution Amount shall be distributed as soon as 
practically and reasonably possible after the Claims Submission 
Deadline and only after the Claim Forms received on or before the 
Claims Submission Deadline have been processed, including the 
resolution and cure of any deficiencies in Claim Forms submitted, in 
order to ensure that the Final Claim Amount in respect of all Eligible 
Shareholders shall be correct, within a limited margin of error. 

(c) To take into account a limited margin of error in claims processing, 
potential subsequent turn out of unprocessed Claim Forms, or 
unresolved deficiencies, the Remaining Distribution Amount shall only 
be distributed up to a maximum of 95% of the Settlement Amount after 
the processing as referred to under (b) above. The remainder shall be 
distributed at the earliest six (6) months thereafter and as of that moment 
as soon as practically and reasonably possible. 

8 Funds flow and payment mechanism 

8.1 Ageas has paid EUR 240,700,000 by mean of deposit to the bank account of the 
Foundation (the "Reserved Settlement Amount"). The remainder of the 
Settlement Amount remains with Ageas (the "Remaining Settlement Amount") 
and must be reserved, and be itemised in the quarterly regulatory filings and 
statements of Ageas, and evidence thereof must be provided to the Foundation 
as long as there is still some final payment to be made pursuant to this 
agreement. 

8.2 The Claims Administrator shall determine the amount of any payment to be made 
pursuant to Paragraphs 6 and 7. Within ten (10) Business Days after making 
such determination in respect of such payment, the Claims Administrator shall 
set a date for such payment (in each case the "Payment Date"), and shall notify 
the Foundation. Within ten (10) Business Days after such notification, such 
payment shall be made from the requisite part of the Reserved Settlement 
Amount, and if insufficient the requisite part of the Remaining Settlement Amount 
by the Payment Date, in each case unless it is not reasonably possible to make 
the payments contemplated by this Paragraph 8.2 within the time limits set out 
therein. 

8.3 Approved compensation for a Constituent of an ACG (except for VEB) shall be 
paid through an independent agent or trustee appointed by the respective ACG 
and acting as agent or trustee for such Constituent, in the manner set out under 
(a) below, while such ACG accepts full responsibility and liability towards both its 
Constituents and Ageas that payments are made to its Constituents in full 
accordance with this agreement and any direct agreements between each 
Constituent and the respective ACG, and provided that: 
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(a) the payment by Ageas shall be made to a trust account 
(derdengeldenrekening) or clients' account (kwaliteitsrekening) of an 
independent third party and such payments as well as the payments from 
such account to the respective Constituents shall be supervised by an 
independent third party (e.g. an attorney, accountant or notary) 
appointed by the relevant ACG at its own expense; 

(b) such Constituent irrevocably and explicitly consents to Ageas paying 
such compensation through the relevant ACG (either in the Claim Form 
or otherwise); and  

(c) such Constituent provides Ageas with full and final discharge upon the 
relevant payment being made through the relevant ACG (bevrijdende 
betaling). 

8.4 The further mechanism of payments pursuant to this Paragraph 8 shall be agreed 
between Ageas, the Foundation and the Claims Administrator, and shall inter alia 
take into account (i) speed of payment; (ii) customary payment practices in multi-
jurisdictional mass claim settlements in Europe; and (iii) cost.
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Schedule 3 Draft Binding Declaration Notice 

MEDEDELING VAN DE VERBINDENDVERKLARING VAN DE FORTIS 
SCHIKKING 

op grond van artikel 1017 lid 3 Wetboek van Burgerlijke Rechtsvordering, op verzoek en 
aanwijzing van het gerechtshof Amsterdam ("Hof"). 

Deze mededeling is gericht aan alle (rechts)personen die aandelen Fortis hebben 
gekocht of gehouden op enig moment in de periode na 28 februari 2007 tot en met 14 
oktober 2008 (dit zijn de "in aanmerking komende aandeelhouders"). 

Verbindendverklaring van de Overeenkomst 

Het Hof heeft de schikkingsovereenkomst die is gesloten tussen Ageas (het voormalige 
Fortis), VEB, Deminor, SICAF, FortisEffect en Stichting FORsettlement (de 
"Overeenkomst") bij beschikking van [●] onherroepelijk verbindend verklaard.  

Inhoud van de Overeenkomst 

De Overeenkomst kent de in aanmerking komende aandeelhouders onder bepaalde 
voorwaarden een vergoeding toe in verband met de gebeurtenissen die in 2007 en 2008 
zijn voorgevallen bij het voormalige Fortis (inmiddels Ageas). Het betreft gebeurtenissen 
die van invloed kunnen zijn geweest op de koers van de aandelen, met name de 
communicatie (dan wel het gebrek daaraan) en het beleid van Fortis ten aanzien van 
haar financiële positie, de aanloop naar de opsplitsing van Fortis en de overname van 
ABN AMRO, zoals nader omschreven in de Overeenkomst. 

Gevolgen van verbindendverklaring 

Doordat het Hof de Overeenkomst verbindend heeft verklaard, zijn alle in aanmerking 
komende aandeelhouders in beginsel aan de Overeenkomst gebonden. De 
Overeenkomst geeft de in aanmerking komende aandeelhouders onder de in de 
Overeenkomst omschreven voorwaarden aanspraak op een vergoeding. Daar staat 
tegenover dat de in aanmerking komende aandeelhouders op de in de Overeenkomst 
omschreven wijze finale kwijting verlenen aan Ageas, de (voormalige) functionarissen 
van Ageas en de begeleidende banken, voor de gebeurtenissen die zich in 2007 en 2008 
hebben voorgedaan bij Fortis. 

Aanspraak maken op een vergoeding 

Personen die in aanmerking willen komen voor een vergoeding onder de Overeenkomst 
dienen daarvoor een claimformulier in te dienen. Een claimformulier kan worden 
gedownload via de website www.forsettlement.com en kan telefonisch worden 
opgevraagd via de hieronder genoemde telefoonnummers (zie onder "Meer informatie en 
contact”). Personen dienen het door hen volledig ingevulde en ondertekende 
claimformulier (tezamen met de gevraagde bewijsstukken) toe te zenden aan de Claims 

http://www.forsettlement.com/
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Administrator op het hieronder genoemde postadres (zie onder "Meer informatie en 
contact”) of via de website [www.forsettlement.com]. Het claimformulier dient uiterlijk op 
[datum 366 dagen na de 'Binding Declaration Notice Date'] te zijn ontvangen door de 
Claims Administrator, of de poststempel van die datum te dragen. In aanmerking 
komende aandeelhouders die niet tijdig een claimformulier indienen op de 
voorgeschreven wijze, kunnen geen aanspraak (meer) maken op een vergoeding. 
Verdere informatie over de indiening van het claimformulier staat op het claimformulier 
en in de bijbehorende toelichting. 

'Opt-out' mogelijkheid 

Indien een in aanmerking komende aandeelhouder niet aan de Overeenkomst gebonden 
wil zijn, dient hij binnen drie maanden, dus uiterlijk op [datum drie maanden na de 
'Binding Declaration Notice Date'] een verklaring van die strekking (een "opt-
outverklaring") te sturen aan de Claims Administrator. In aanmerking komende 
aandeelhouders die rechtsgeldig een opt-outverklaring indienen, zijn niet aan de 
Overeenkomst gebonden en kunnen ook geen aanspraak maken op een vergoeding uit 
hoofde van de Overeenkomst of enig ander recht aan de Overeenkomst ontlenen.  

Een opt-outverklaring kan worden ingediend bij de Claims Administrator op elektronische 
wijze ([nadere omschrijving volgt]) of per post op het hieronder genoemde postadres 
(zie onder "Meer informatie en contact"). 

In aanmerking komende aandeelhouders worden verzocht om voor een opt-outverklaring 
gebruik te maken van de modelbrief opt-outverklaring die gedownload kan worden van 
www.forsettlement.com en telefonisch opgevraagd kan worden via de telefoonnummers 
zoals hieronder aangegeven (zie onder "Meer informatie en contact”). De opt-
outverklaring moet de naam, het adres, het telefoonnummer en het e-mailadres van de 
in aanmerking komende aandeelhouder bevatten. Verder worden in aanmerking 
komende aandeelhouders verzocht op te geven hoeveel aandelen in Fortis de in 
aanmerking komende aandeelhouder hield op bepaalde in de Overeenkomst genoemde 
data en te vermelden of hij is aangesloten bij VEB, Deminor, SICAF en/of FortisEffect. 

Meer informatie en contact 

De beschikking van het Hof waarbij de schikking verbindend is verklaard en de 
Overeenkomst zijn in te zien, te downloaden en te printen op www.rechtspraak.nl (onder 
"actualiteiten") en www.forsettlement.com. Op laatstgenoemde website is ook andere 
relevante documentatie te vinden. Met nadruk wordt aangeraden de website 
www.forsettlement.com te raadplegen voor het volgen van verdere berichtgeving. 

Het postadres van de Claims Administrator is: 

Computershare 
Postbus 6320 
3002 AH Rotterdam 
Nederland 

http://www.forsettlement.com/
http://www.rechtspraak.nl/
http://www.forsettlement.com/
http://www.forsettlement.com/
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Voor de antwoorden op veel gestelde vragen kunt u terecht op 
www.forsettlement.com/page/support. Mocht u verdere vragen hebben, neemt u dan 
contact op met het Contactcentrum FORsettlement via het contactformulier op 
www.forsettlement.com/page/contact of via onderstaande telefoonnummers:  

• België: [●] 

• Nederland: [●] 

• Internationaal: [●] 

* * * 

  

http://www.forsettlement.com/page/support
http://www.forsettlement.com/page/contact
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Schedule 4 Determination of Opt-Out Amount 

If an Eligible Shareholder delivers an Opt-Out Notice under Clause 6.3.1 and such Opt-
Out Notice fails to provide the information set out in Clause 6.3.2, the following steps will 
be taken to establish the portion of the Settlement Amount that would have been received 
by such Eligible Shareholder had he not delivered an Opt-Out Notice. The amount so 
calculated shall be used for the purpose of determining the Opt-Out Amount and to 
establish Ageas' right to terminate this agreement (and for that purpose only) pursuant to 
Clause 7.2.1. 

1 EFFORTS TO OBTAIN INFORMATION 

1.1 Within five (5) Business Days of receiving an Opt-Out Notice, the Claims 
Administrator shall use its reasonable efforts to contact the Eligible Shareholder 
who delivered the Opt-Out Notice to obtain the information set out in Clause 
6.3.2. 

1.2 If the Claims Administrator is unable to obtain the information set out in Clause 
6.3.2 from the Eligible Shareholder pursuant to Paragraph 1.1, then the Claims 
Administrator shall work with the Parties, which will use their collective 
reasonable efforts to obtain the necessary information from alternative sources. 

1.3 If, after all reasonable efforts have been made by the Claims Administrator and 
by the Parties pursuant to Paragraphs 1.1 and 1.2, and the Claims Administrator 
has been unable to obtain the information set out in Clause 6.3.2 for the Eligible 
Shareholder who failed to submit the information, then the portion of the 
Settlement Amount attributable to that Eligible Shareholder for the purpose of 
establishing the Opt-Out Amount shall be determined in accordance with the 
principles set out in Paragraph 2. 

2 USE OF AVERAGES 

2.1 Categories of persons who have delivered an Opt-Out Notice 

For the purpose of establishing the Opt-Out Amount only, an Eligible Shareholder 
who has delivered an Opt-Out Notice can either be qualified as an Eligible 
Shareholder or as an Eligible Shareholder who is also an Active Claimant, and 
either as an Institutional or an Individual (as defined in Paragraph 2.3). Therefore, 
four categories of persons who have delivered an Opt-Out Notice will be 
distinguished: 

(a) Active Claimant Institutional 

(b) Active Claimant Individual 
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(c) Eligible Shareholder Institutional 

(d) Eligible Shareholder Individual 

2.2 Eligible Shareholder and Active Claimant  

An Eligible Shareholder who has delivered an Opt-Out Notice will be considered, 
for the purpose of establishing the Opt-Out Amount only, as an Eligible 
Shareholder not being an Active Claimant, unless the Claims Administrator is 
able to determine with certainty that such Eligible Shareholder would have 
qualified as an Active Claimant (e.g. such Eligible Shareholder's name is included 
on a complaint, request to voluntarily intervene in pending proceedings (verzoek 
tot vrijwillige tussenkomst), writ of summons, or has intervened in criminal 
proceedings, all as described in the definition of Active Claimant under (a), or if 
an ACG confirms such to the Claims Administrator in writing). 

2.3 Institutional or Individual 

A person who has delivered an Opt-Out Notice will be considered as an 
"Institutional" if such person is a generally accepted institutional investor, such 
as but not limited to, a pension fund, insurance company, hedge fund, other 
financial institution. If this is not the case, then such person will be considered an 
"Individual". 

2.4 Number of Fortis Shares 

2.4.1 As soon as possible after the Exclusion Date, the Claims Administrator will 
calculate four average amounts of compensation, one for each of the four 
categories as set out in Paragraph 2.1, that an Eligible Shareholder who 
delivered an Opt-Out Notice would have received, based on the compensation to 
be allocated to Eligible Shareholders who have submitted a Claim Form before 
the Exclusion Date. 

2.4.2 If an Eligible Shareholder who has delivered an Opt-Out Notice can be classified 
in one of four categories as set out in Paragraph 2.1, the average amount of 
compensation that would have been received by such Eligible Shareholder in 
that category will be used to determine the deemed compensation amount 
attributable to such Eligible Shareholder for purposes of establishing the Opt-Out 
Amount. 

2.4.3 If an Eligible Shareholder who has delivered an Opt-Out Notice cannot be 
qualified as an Institutional or as an Individual (e.g. because such Eligible 
Shareholder has not provided any information regarding the number of Fortis 
Shares held), then the average of the amounts to be allocated to an Institutional 
and an Individual on the basis of Paragraph 2.4.1 will be used to determine the 
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deemed compensation amount attributable to such Eligible Shareholder for 
purposes of establishing the Opt-Out Amount. 

2.4.4 If only the total amount of Fortis Shares of the Eligible Shareholder who has 
delivered an Opt-Out Notice is specified, without further specification of the 
holding pattern over the periods, then the average holding pattern (%Buyers, 
%Holders per period) which corresponds to the class to which the Eligible 
Shareholder has been assigned to will be applied to determine the deemed 
compensation amount attributable to such Eligible Shareholder. 
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1 INTRODUCTION 

1.1 Context for this report 

1. In May of 2016, we – an Analysis Group team led by Dr. Marc Van Audenrode – filed an expert 

report1 (the “May 2016 Report”) evaluating the economic reasonableness of the settlement 

agreement entered into between Ageas SA/NV (“Ageas”) and a number of claimants’ organizations 

on 14 March 2016 (the “Settlement Agreement”) and submitted to the Amsterdam Court of Appeal 

(the “Court”) for approval in the context of a collective settlement procedure. More specifically, 

Ageas had asked us to: 

a. Calculate the potential price impact (“inflation”) that might be associated with specific 

Fortis communications, which claimants have alleged to be defective. 

b. Calculate the number of Fortis shares to which these potential price inflations would apply 

for each of the three periods being claimed in this settlement during which claimants have 

alleged that there were defective communications by Fortis (the “reference periods”2). 

c. Estimate whether the total amount awarded in the Settlement Agreement is adequate for 

compensating those shareholders who allegedly suffered economic losses and could claim 

compensation. 

2. Based on our review of information and data available to us at the time of the report, we found that 

the principles set forth in the Settlement Agreement between Ageas and claimants’ organizations 

at the time fairly compensated eligible shareholders for potential economic losses attributable to 

the allegedly defective communications by Fortis during the three reference periods being claimed 

in the Settlement Agreement. 

                                                      
 

1  Economic Expertise Regarding the Proposed Settlement between Claimants’ Organizations and Ageas 
SA/NV by Analysis Group, Inc. and Marc Van Audenrode, Ph.D., Managing Principal, 20 May 2016. 
2  The reference periods are as follows: 21 September to 7 November 2007 (Reference Period 1); 13 May to 25 
June 2008 (Reference Period 2); and 29 September to 3 October 2008 (Reference Period 3). See Settlement Agreement, 
pp. 4-5. 
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3. Further to that report, in February of 2017, the same Analysis Group team filed an additional 

report.3 This rebuttal report responded to certain objections raised by a group of Defendants4 who 

were asking the Court to reject the Settlement Agreement, questioned the relevance of the analyses 

presented in our May 2016 Report, and challenged some of our conclusions. 

4. In March of 2017, the same team provided additional responses to arguments and claims made by 

an expert for the Defendants, Dr. Plantinga.5 Finally, also in March of 2017, we provided the Court 

with some additional guidance regarding the interpretation of Table 7 in the May 2016 Report.6  

5. In its June 16, 2017 decision,7 the Court suggested some areas of improvements in the Settlement 

Agreement and raised certain concerns about some aspects of the Settlement Agreement. The Court 

suggested that the parties amend the Settlement Agreement and return with a new agreement that 

would alleviate the Court’s concerns. Accordingly, after further negotiation, the Parties have 

reached a revised settlement agreement on 12 December 2017 (the “New Settlement Agreement”).8 

6. Dr. Van Audenrode’s updated curriculum vitae, which includes a selection of his casework and a 

complete list of publications, is attached as Appendix A to this report. 

1.2 Mandate 

7. We have been mandated by Ageas to provide economic expertise on whether the New Settlement 

Agreement entered into between Ageas and claimants’ organizations continues to be “fair and 

reasonable” from an economic perspective and adequately responds to some of the concerns raised 

by the Court in its June 16, 2017 interim decision. More specifically, Ageas has asked us to:   

                                                      
 

3  Economic Responses to the Objections against the Proposed Settlement between Claimants’ Organizations 
and Ageas SA/NV by Analysis Group, Inc. and Marc Van Audenrode, Ph.D., Managing Principal, 24 February 2017.  
4  The Defendants are listed in Appendix 1 of the Statement of Defense by Lawyers for Petitioners. 
5  Responses to the Arguments raised by Dr. Plantinga regarding our May 2016 Report in support of the 
Proposed Settlement between Claimant’s Organizations and Ageas SA/NV, by Analysis Group, Inc. and Marc Van 
Audenrode, Ph.D., Managing Principal, 21 March 2017. 
6  In response to the Court’s questions regarding table 7 in our May 2016 report, by Analysis Group, Inc. and 
Marc Van Audenrode, Ph.D., Managing Principal, 31 March 2017. 
7  Court of Appeal of Amsterdam, civil law and tax law section, team I, case number: 200.191.713/01, Ruling 
of the three-judge civil division dated 16 June 2017 regarding the request for an order to declare an agreement binding 
as referred to in article 7:907 (1) of the Dutch Civil Code (DCC), para. 8.8 (unofficial translation) 
8  Amended and Restated Settlement Agreement, Within the meaning of Article 7:907 of the Dutch Civil 
Code, between Ageas SA/NV and Vereniging van Effectenbezitters and DRS Belgium CVBA and Stichting Investor 
Claims Against FORTIS and Stichting FORsettlement and Stichting FortisEffect, dated 12 December 2017. 



- 4 - 
 

a. Estimate whether the New Settlement Agreement continues to adequately compensate 

eligible shareholders who may have suffered economic losses. 

b. Estimate whether the newly proposed amounts can be deemed fair and reasonable from an 

economic standpoint.  

8. Moreover, despite the fact that the parties agreed to recognize investors who subscribed to a rights 

issue as eligible shareholders on the basis of a so-called buyer compensation, we would still like to 

clarify our economic position in this respect. In Appendix C, we provide an explanation as to why 

the economic losses incurred these investors is independent of any rights issue discount, that is, the 

amount investors have to pay to subscribe to new shares in combination with the rights that they 

hold.  

1.3 Materials Considered 

9. In preparing this report, we have relied upon documents and other materials produced during the 

proceedings, as well as various industry publications and other publicly available material. 

Appendix B contains a list of documents and material considered in the preparation of this report. 

10. We reserve the right to update, refine or revise our opinions, or form additional opinions if new 

information becomes available. 

1.4 Disclaimer 

11. The contents of this report should not be deemed or construed as an admission or evidence of any 

wrongdoing or liability on the part of Ageas. Estimates of economic losses contained in this report 

are calculated based on assumptions, including the assumption that there is share price inflation 

attributable to allegedly defective communications by Fortis during the reference periods. In other 

words, while firm-specific communications have an impact on firm share prices, such impact is 

only considered an artificial price inflation if the communication was defective and should not have 

taken place. To the extent that the communication was appropriate, the price impact is legitimate 

and does not represent share price inflation. If the communication was defective, in the sense that 

it should have taken a more nuanced form, then the price impact of the communication is an upper 

bound on the amount of price inflation that might be due to the defective communication because 

it assumes that the entirety of the communication was defective. All of our estimates herein 

therefore represent alleged potential investor losses and should not be construed as legally 

recoverable economic losses for shareholders eligible for compensation.  
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1.5 Structure of the Report 

12. Section 2 provides a summary of our conclusions. Section 3 summarizes the main features of the 

New Settlement Agreement between Ageas and claimants’ organizations. Section 4 presents our 

assessment of the economic reasonableness of the New Settlement Agreement. Finally, Section 5 

specifically discusses the “Cost Addition” included in the New Settlement Agreement.  
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2 SUMMARY OF CONCLUSIONS 

13. Based on our review of available information and data, we find that the principles set forth in the 

New Settlement Agreement between Ageas and claimants’ organizations fairly compensate eligible 

shareholders for potential economic losses attributable to allegedly defective communications by 

Fortis during the three reference periods.  

14. This conclusion is based on our analysis of the main components of this New Settlement 

Agreement. Specifically, we find that: 

a. The per-share compensation offered to shareholders who purchased Fortis shares during 

the three periods at issue are sufficient to compensate them for any economic losses that 

may have resulted from allegedly inappropriate disclosure by Fortis during these periods. 

b. The overall amount offered by Ageas in this settlement is sufficient to protect claimants 

who may have suffered economic losses as a result of the allegedly inappropriate 

disclosure by Fortis during these periods from the risk of not being adequately 

compensated for these economic losses, even at very high levels of take-up by claimants.  

c. The additional compensation offered to claimants who brought this settlement forward as 

well as the compensation offered to claimants’ organizations are within the range of 

compensations observed in similar litigations in the United States and Europe. 
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3 MAIN FEATURES OF THE PROPOSED NEW SETTLEMENT 
AGREEMENT 

15. Ageas and claimants’ organizations have amended the Settlement Agreement, while retaining some 

of its basic features. The New Settlement Agreement continues to distinguish between shares 

qualified as ‘Holders’ and shares qualified as ‘Buyers.’ It also continues to offer per-share 

compensation for three periods. These compensations are defined in Paragraph 2 of Schedule 2 to 

the New Settlement Agreement (the “Settlement Distribution Plan”):  

a. In Period 1, Buyers receive 0.47 EUR, while Holders receive 0.23 EUR.  

b. In Period 2, Buyers receive 1.07 EUR, while Holders receive 0.51 EUR.  

c. Finally, in Period 3, Buyers receive 0.31 EUR, while Holders receive 0.15 EUR. 

These per share amounts are between 19% and 26% higher than the per share amounts offered to 

Non-Active Claimants in the Settlement Agreement. 

16. No distinction is made between claimants regarding per-share compensation. In addition, claimants 

are eligible to a compensation of 0.50 EUR (the “Compensation Add-On”) per share held between 

February 28, 2007 and October 14, 2008, as defined in the Agreement with a maximum of 950 

EUR per claimant.9 

17. Maximum aggregate per-share compensation is limited to 507.7 million EUR for Buyers in all three 

periods, and to 572.6 million EUR for Holders. Maximum aggregate compensation for 

Compensation Add-On is 76.2 million EUR.10 

18. In recognition of the actions they have taken, the costs and the risks they have incurred, the 

compensation for Active Claimants11 is increased by 25% (the “Cost Addition”), with a maximum 

aggregate total for Cost Addition not to exceed 152 million EUR.12 

                                                      
 

9  Settlement Distribution Plan, para. 3. 
10  Settlement Distribution Plan, para. 5.1.1, 5.1.2 and 5.1.3. 
11  The Cost Addition will only be applied to the compensation for Buyers and/or Holders, and not to the 
Compensation Add-on. 
12  Settlement Distribution Plan, para. 4 and 5.1.6. 
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19. The total amount potentially available to claimants under this New Settlement Agreement is 1,308.5 

million EUR. 

20. In the next section, we briefly summarize the principles that we adopted to assess the economic 

reasonableness of the Settlement Agreement in our May 2016 Report. We then apply these 

principles to evaluate the reasonableness of this New Settlement Agreement. 
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4 ECONOMIC REASONABLENESS OF THE NEW SETTLEMENT 
AGREEMENT 

4.1 Assessment of the Settlement Agreement in our May 2016 Report 

21. Our May 2016 and February 2017 Reports provided a very detailed analysis of the economic 

reasonableness of the Settlement Agreement as it was then. Our analyses were conducted along 

two lines of inquiry:  

a. First, whether the Settlement Agreement adequately compensates claimants for the 

economic losses they might have suffered as a result of Fortis’ alleged wrongdoing. 

b. Second, whether the risks of dilution are reasonable if claimants seek compensation in 

proportions that are higher than what could reasonably be expected.  

At the time, we concluded that eligible shareholders were adequately compensated for their 

potential economic losses attributable to allegedly defective communications by Fortis during the 

three reference periods. We further found that, at levels of take-up rates consistent with historical 

precedents, they faced a reasonable risk of dilution.  

4.2 Assessment of the New Settlement Agreement 

22. Given that the New Settlement Agreement offers per share amounts that are significantly larger 

than the amounts we considered in our May 2016 Report and an overall compensation that is more 

than 100 million EUR higher than the previous agreement, it would be highly unlikely that this 

New Settlement Agreement would not be found to adequately compensate all claimants. Moreover, 

the New Settlement Agreement includes new features that provide additional benefits to all 

claimants: 

a. Similar treatment of claimants: the New Settlement Agreement eliminates distinctions 

between claimants, specifically between so-called active and non-active claimants, in the 

per-share compensation and in the Compensation Add-on. Moreover, in the New 

Settlement Agreement the risk of dilution is equally shared.  

b. Improved protection for Buyers against dilution: the New Settlement Agreement also 

introduces further protection for Buyers, by capping the amount that Holders may 
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receive.13 This feature is important to us because, as economists, we consider that 

Claimants’ economic losses, if any, originate from the purchase of shares during the period 

of price elevation.14  

c. Compensation for cost and risk: finally, the New Settlement Agreement continues to 

recognize the role played by Active Claimants in bringing this settlement forward, through 

the so-called Cost Addition, that is justified based on the costs they incurred and on the 

risk they took. We analyze the Cost Addition in Section 5 of this Report.   

23. In the next section, we assess the New Settlement Agreement in more detail, and in particular the 

risk of dilution.  

4.3 Per-Share Compensation to Buyers 

4.3.1 Per Share Amounts 

24. In our May 2016 Report,15 we had estimated the potential price elevation for Period 1 to be 0.68 

EUR, 0.65 EUR for Period 2, and 0.23 EUR for Period 3. The New Settlement Agreement offers 

now per-share compensations to all Buyers of 0.47 EUR, 1.07 EUR, and 0.31 EUR, respectively. 

Given that these per-share compensations are higher than they were in the Settlement Agreement, 

and for all the reasons we listed in our May 2016 Report16 we continue to believe that the potential 

economic losses potentially suffered by shareholders are adequately compensated. 

4.3.2 Risk of Dilution and Compensation of Economic losses 

25. The New Settlement Agreement introduces a separate cap on the maximum amount to be paid to 

Buyers and Holders respectively. We noted earlier that as economists, we consider that claimants’ 

                                                      
 

13  The caps on payments to Active and Non-Active Claimants that existed in the Settlement Agreement (“Box 
1” and “Box 2”) do not exist in the New Settlement Agreement. There is an amount available for the compensation of 
Buyers and an amount available for the compensation of Holders. Please note that money that remains after Buyers 
have received 100% of the per-share compensation will be used to increase the per-share compensation of Holders to 
100% of the per-share compensation under the New Settlement Agreement, and vice versa. Any monies that remain 
after that will be first used to compensate a shortfall – if any – in the Compensation Add-On before increasing the per-
share compensation with up to 20% of the per-share compensation (i.e. to a maximum of 120%).  
14  May 2016 Report, p. 16. 
15  May 2016 Report, Table 6. 
16  May 2016 Report, para. 75 to 78 
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economic losses, if any, originate from the purchase of shares during the period of price elevation. 

Importantly, the separate caps provide additional protection to those shareholders who suffered 

potential economic losses (the Buyers). This section revisits our assessment of the risk of dilution, 

taking into account that, in accordance with the New Settlement Agreement, the compensations of 

Buyers and Holders are connected through potential reallocation between the two groups in case 

one reaches a maximum capped amount while the other has a surplus. 

26. Table 1 shows the estimation we performed in our May 2016 Report of the total number of shares 

of the three reference periods being held and bought both by Active and Non-Active groups 

(columns 3 to 6) under different trading scenarios and a range of hypotheses regarding Non-Active 

take-up rates (columns 1 and 2.)17 Table 1 also shows our estimation of the potential economic 

losses suffered given our overall estimate of the number of Buyer shares (column 7). Finally, 

applying the per-share compensations promised in the New Settlement Agreement, columns 8 and 

9 show the amounts that should be paid according to the New Settlement Agreement to Buyers and 

Holders, respectively, absent any dilution or reallocation. 

 

Table 1. Comparison between “Maximum” Potential Economic Loss for Qualifying Shares. Note: Assumed Take-up of 
Estimated Total Shares is calculated by multiplying the Active and Non-Active take-up rate in each scenario by the number of 
Regular and Subscriber shares estimated by the Two Trader Model (“TTM”). 

27. Table 2 shows the potential impact of the Buyer and Holder Caps by comparing the amounts that 

should be paid according to the New Settlement Agreement to Buyers and Holders absent any 

                                                      
 

17  See our May 2016 Report, Table 7. As explained in Appendix C, our estimate of shares bought includes 
subscription shares acquired after purchasing rights from existing shareholders. 

Active
Non-

Active
Active

Non-
Active

(1) (2) (3) (4) (5) (6) (7) (8) (9)

TTM Scenario 1 - Traders Hold 10% of Total Float and 80% of Daily Volume

35% 15% 389.1 226.6 1,208.6 555.0 €209.4 €360.8 €537.1

39% 20% 389.1 302.2 1,208.6 740.0 €233.7 €402.3 €592.0

43% 25% 389.1 377.7 1,208.6 925.0 €257.9 €443.8 €646.9

46% 30% 389.1 453.3 1,208.6 1,110.0 €282.1 €485.3 €701.7

50% 35% 389.1 528.8 1,208.6 1,294.9 €306.4 €526.7 €756.6

TTM Scenario 3: Traders Hold 10% of Total Float and 60% of Daily Volume

35% 15% 389.1 281.8 1,208.6 499.8 €261.1 €397.3 €519.5

39% 20% 389.1 375.8 1,208.6 666.4 €296.6 €451.0 €568.5

43% 25% 389.1 469.7 1,208.6 833.0 €332.0 €504.7 €617.6

46% 30% 389.1 563.6 1,208.6 999.6 €367.5 €558.3 €666.6

50% 35% 389.1 657.6 1,208.6 1,166.2 €402.9 €612.0 €715.6

Blended
Take-Up 

Rate

Non-
Active

Take-Up 
Rate

Assumed Take-up of Estimated 
Total (Regular and Subscriber) 

Shares from TTM
(Millions) [1]

Buyers Holders

Buyers

Estimated 
Potential 
Economic 

Loss for all 
Buyers 

(Active and 
Non-Active)

Estimated 
Settlement 

Compensation 
(EUR, Millions)

Holder



- 12 - 
 

dilution or reallocation, with the settlement payouts to Buyers and Holders, respectively, after 

dilution (but before reallocation). The table shows that the cap on Holders, is reached at levels of 

take-up (i.e. that is the blended take-up rate) equal to 39 or 43% depending on the scenario. On the 

other hand, the cap on Buyers is only reached at even higher (blended) take-up rates (46 or 50%). 

As explained in our May 2016 Report such a percentage would be quite high if and when compared 

to available data of other settlements.  As a consequence of dilution, in scenarios under which a 

cap is binding (marked in red in columns 5 and 6), claimants would receive less than 100% of the 

per-share compensation amounts envisaged in the New Settlement Agreement. 

 

 

Table 2. Comparison between Total Estimated Settlement Compensation for Buyers (resp. Holders) and the Buyer (resp. 
Holder) Cap. Note: Scenarios in which the total estimated compensation for Buyers (resp. Holders) reach the Buyer (resp. 
Holder) Cap, excluding any reallocation, are highlighted in red. 

28. Table 3 shows the potential impact of reallocation on compensation. Under paragraphs 5.1.1 and 

5.1.2 of the Settlement Distribution Plan, reallocation can happen only if one of the two caps is 

reached and the other one is not. No reallocation takes place if no cap is reached or if both are. 

Reallocation is limited to bringing per-share compensation amounts in the other cap to 100% of the 

per-share compensation amounts set out in the New Settlement Agreement. Columns 5 and 6 show 

the amounts available for reallocation in each cap. Columns 7 and 8 show the total amounts 

available to Buyers and Holders after reallocation, again marking in red scenarios where per-share 

compensation would be adjusted downward due to binding Buyer and Holder Caps. Importantly, 

Buyer Holder Buyer [1] Holder [2]

(1) (2) (3) (4) (5) (6)

TTM Scenario 1 - Traders Hold 10% of Total Float and 80% of Daily Volume

35% 15% €360.8 €537.1 €360.8 €537.1

39% 20% €402.3 €592.0 €402.3 €572.6

43% 25% €443.8 €646.9 €443.8 €572.6

46% 30% €485.3 €701.7 €485.3 €572.6

50% 35% €526.7 €756.6 €507.7 €572.6

TTM Scenario 3: Traders Hold 10% of Total Float and 60% of Daily Volume

35% 15% €397.3 €519.5 €397.3 €519.5

39% 20% €451.0 €568.5 €451.0 €568.5

43% 25% €504.7 €617.6 €504.7 €572.6

46% 30% €558.3 €666.6 €507.7 €572.6

50% 35% €612.0 €715.6 €507.7 €572.6

€507.7 €572.6

Buyer Cap Holder Cap

Estimated Settlement 
Compensation

After Dilution, Before 
Reallocation 

(EUR, Millions)

Estimated Settlement 
Compensation 
(EUR, Millions)
[From Table 1]

Blended
Take-Up 

Rate

Non-
Active

Take-Up 
Rate
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precisely as a result of the reallocation aimed at increasing suppressed per-share compensation, 

these total amounts can now exceed the Buyer and Holder Caps. 

 

Table 3. The effects of Buyer and Holder Cap surplus reallocation and possible dilution. Note: Scenarios in which the total 
estimated compensation for Buyers (resp. Holders) reach the Buyer (resp. Holder) Cap, taking into account any reallocation, 
are highlighted in red. 

29. Under paragraph 5.1.4 of the Settlement Distribution Plan, if the Compensation Cap on the per-

share compensation (the sum of the Buyer Cap plus the Holder Cap) is not reached after 

reallocation, the remaining amounts are first used to increase the amounts received by shareholders 

in the Compensation Add-on. The Compensation Add-on can only be increased up to 100% of the 

amount promised under paragraphs 5.1.3 of the Settlement Distribution Plan, if this cap on the 

Compensation Add-on has been reached. If after that reallocation, there is still money left under 

the Compensation Cap, per-share compensation can be increased by up to 20% of the Buyer and 

Holder compensation amounts set out in Table 3 in accordance with paragraph 5.2 of the 

Settlement Distribution Plan. 

30. Figuring out whether the 76.2 million EUR cap on the Compensation Add-on will be reached is a 

complex question, as it depends not just on the number of shares for which shareholders will claim 

compensation, but of the number of shares each of them holds. We know that approximately 800 

large institutional shareholders held substantially more than half the Fortis float at the time, all of 

them receiving at most 950 EUR in terms of Compensation Add-on.18 Hence, it seems unlikely in 

                                                      
 

18   Thomson Reuters, Fortis Institutional Shareholder Survey as at 30 June 2008. 

Buyer [1] Holder [2] Buyers Holders

(1) (2) (3) (4) (5) (6) (7) (8)

35% 15% €360.8 €537.1 €0.0 €0.0 €360.8 €537.1

39% 20% €402.3 €572.6 €0.0 €105.4 €402.3 €592.0

43% 25% €443.8 €572.6 €0.0 €63.9 €443.8 €636.5

46% 30% €485.3 €572.6 €0.0 €22.4 €485.3 €595.0

50% 35% €507.7 €572.6 €0.0 €0.0 €507.7 €572.6

35% 15% €397.3 €519.5 €0.0 €0.0 €397.3 €519.5

39% 20% €451.0 €568.5 €0.0 €0.0 €451.0 €568.5

43% 25% €504.7 €572.6 €0.0 €3.0 €504.7 €575.6

46% 30% €507.7 €572.6 €0.0 €0.0 €507.7 €572.6

50% 35% €507.7 €572.6 €0.0 €0.0 €507.7 €572.6

€507.7 €572.6

Buyer Cap Holder Cap

Remaining 
Buyer 

amount to 
be 

reallocated 
to Holders[4]

(EUR, 
Millions)

Remaining 
Holder 

amount to 
be 

reallocated 
to Buyers[3]

(EUR, 
Millions)

Estimated Settlement 
Compensation

After Dilution, Before 
Reallocation

(EUR, Millions)
[From Table 2]

Blended
Take-Up 

Rate

Non-
Active

Take-Up 
Rate

Settlement Compensation 
after Buyer and Holder 

surplus reallocation
(EUR, Millions)
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our opinion that the cap on the Compensation Add-on will be reached and that there will be 

reallocation from the per-share compensation towards the Compensation Add-on. For simplicity, 

however, we also assume that no amount is reallocated from the Compensation Add-on towards 

the per-share compensation.  

31. In line with this, Table 4 reflects the effects of reallocating the Compensation Cap surplus by 

showing incremental reallocation to Buyers and to Holders in columns 6 and 7 respectively. 

 

Table 4. Effects of reallocation of amounts Compensation Cap surplus on overall compensation. Notes: [1] Per-share 
Compensation Cap  has been calculated by assuming that the Compensation Add-on reaches its maximum of 76.2 million 
EUR, which means that a total of EUR 1,080,300,000  is available for the per-share compensation Cap. [2] Remaining 
Compensation Amount is divided proportionately between Buyers and Holders, but only up to 20% of the Settlement 
Compensations calculated in Table 3 (columns (7) and (8), respectively). 

32. Finally, Table 5 summarizes our analysis by comparing the estimated settlement with the total 

compensation after dilution and reallocation, as well as with the economic losses to Buyers. To 

better help appreciate the impact of dilution and reallocation, columns 7 and 8 show the final 

compensation to Buyers and Holders as a percentage of the base per-share compensation promised 

in the New Settlement Agreement; column 9 shows the final compensation to Buyers as a 

percentage of estimated potential economic losses. 

Buyers Holders Buyers Holders

(1) (2) (3) (4) (5) (6) (7) (8) (9)

TTM Scenario 1 - Traders Hold 10% of Total Float and 80% of Daily Volume

35% 15% €360.8 €537.1 €897.9 €72.2 €107.4 €432.9 €644.6

39% 20% €402.3 €592.0 €994.3 €34.8 €51.2 €437.1 €643.2

43% 25% €443.8 €636.5 €1,080.3 €0.0 €0.0 €443.8 €636.5

46% 30% €485.3 €595.0 €1,080.3 €0.0 €0.0 €485.3 €595.0

50% 35% €507.7 €572.6 €1,080.3 €0.0 €0.0 €507.7 €572.6

TTM Scenario 3: Traders Hold 10% of Total Float and 60% of Daily Volume

35% 15% €397.3 €519.5 €916.9 €70.8 €92.6 €468.1 €612.2

39% 20% €451.0 €568.5 €1,019.5 €26.9 €33.9 €477.9 €602.4

43% 25% €504.7 €575.6 €1,080.3 €0.0 €0.0 €504.7 €575.6

46% 30% €507.7 €572.6 €1,080.3 €0.0 €0.0 €507.7 €572.6

50% 35% €507.7 €572.6 €1,080.3 €0.0 €0.0 €507.7 €572.6

€1,080.3

Remaining 
Compensation 
Amount to be 
reallocated to 

Buyers[2]

(EUR, Millions)

Remaining 
Compensation 
Amount to be 
reallocated to 

Holders[2]

(EUR, Millions)

Final Settlement 
Compensation after 

Compensation Cap surplus 
reallocation

(EUR, Millions)

Total 
Settlement 

Compensation 
after Buyer and 
Holder surplus 

reallocation
(EUR, Millions)

Settlement Compensation 
after Buyer and Holder 

surplus reallocation
(EUR, Millions)
[From Table 3]

Per-share 
Compensation 

Cap [1]

Blended
Take-Up 

Rate

Non-
Active

Take-Up 
Rate
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Table 5. Comparison of Estimated Settlement Compensation and Final Settlement Compensation after dilution and 
reallocation.  

33. There are two conclusions to be drawn from this table. First, as column 9 shows, the risk of not 

adequately compensating Buyers for the economic losses is almost non-existent. Second, as 

columns 7 and 8 show, there is a limited risk of dilution in case of high take-up rate by Non-Active 

Claimants (keeping in mind that the compensation will still exceed the economic loss of Buyers at 

those elevated take-up rates). Both conclusions hold even without applying any settlement 

discount.19 

34. Figure 1 shows the adequacy of the overall compensation offered to Buyers. It shows the evolution 

of the final compensation to Buyers in percent of the proposed settlement compensation over a very 

wide range of possible take up rates. It also shows the evolution of the final compensation to Buyers 

in percent of the potential economic losses over the same wide range of possible take up rates. 

Dilution – i.e. the risk that the final compensation will be lower than the proposed settlement value 

- starts at a take-up rate of about 50%.  

35. Figure 1 below shows that the potential economic losses of Buyers would not be covered up to 

100% only in the very unlikely event that the take-up rate reaches almost 80%. Again, even in the 

                                                      
 

19  May 2016 Report, Section VI. 

Buyer Holder Buyers Holders

(1) (2) (3) (4) (5) (6) (7) (8) (9)

TTM Scenario 1 - Traders Hold 10% of Total Float and 80% of Daily Volume

35% 15% €360.8 €537.1 €432.9 €644.6 120% 120% 207%

39% 20% €402.3 €592.0 €437.1 €643.2 109% 109% 187%

43% 25% €443.8 €646.9 €443.8 €636.5 100% 98% 172%

46% 30% €485.3 €701.7 €485.3 €595.0 100% 85% 172%

50% 35% €526.7 €756.6 €507.7 €572.6 96% 76% 166%

TTM Scenario 3: Traders Hold 10% of Total Float and 60% of Daily Volume

35% 15% €397.3 €519.5 €468.1 €612.2 118% 118% 179%

39% 20% €451.0 €568.5 €477.9 €602.4 106% 106% 161%

43% 25% €504.7 €617.6 €504.7 €575.6 100% 93% 152%

46% 30% €558.3 €666.6 €507.7 €572.6 91% 86% 138%

50% 35% €612.0 €715.6 €507.7 €572.6 83% 80% 126%

Final 
Compensation 

to Buyers 
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Final 
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to Holders 
(% of Proposed 

Settlement 
Compensation)
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Compensation 

to Buyers 
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Settlement 
Compensation)

Final Settlement 
Compensation after 

Compensation Cap surplus 
reallocation

(EUR, Millions)
[From Table 4]

Estimated Settlement 
Compensation 
(EUR, Millions)
[From Table 1]

Blended
Take-Up 

Rate

Non-Active
Take-Up 

Rate
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very unlikely event that every Buyer claims, the final compensation received by Buyers would 

represent more than 80% of their potential economic losses. 

36. Finally, even in the extremely unlikely event that every Buyer claims, the final compensation 

received by Buyers would remain significantly above both the mean and median compensation for 

similar settlement we computed in out May 2016 report.20 

 

Figure 1. Buyer Compensation Accounting for Surplus Adjustment and Dilution Effect as a Percentage of Proposed 
Compensation in the New Settlement Agreement and of the Estimated Potential Economic Losses. 

  

                                                      
 

20  May 2016 Report, Table 8. Numbers in Figure 1 have been adjusted to reflect the increased total 
compensation in the New Settlement Agreement. 
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5 ASSESSING THE “COST ADDITION” FOR ACTIVE CLAIMANTS  

5.1 Introduction 

37. In this section, we assess the economic reasonableness of the Cost Addition offered to Active 

Claimants. As per paragraph 4.1 of the Settlement Distribution Plan, Active Claimants will be 

offered an additional amount equal to up to 25% of the per-share compensation they receive, for a 

maximum aggregate amount of 152 million EUR. Also, the claimants’ organizations receive a total 

award of 45 million EUR. We assess whether the overall compensation of Active Claimants and 

claimants’ organizations is adequate also in light of the cost and the risks taken by Active Claimants 

to bring this settlement forward. 

38. First, we note that the Cost Addition compensation is limited. For example, under the terms of the 

New Settlement Agreement, a claimant who held a share through all three Periods would be entitled 

to a Cost Addition of 0.22 EUR (25% of the sum of 0.23 EUR as Holder 1, 0.51 EUR as Holder 2, 

and 0.15 EUR as Holder 3). Second, we observe that the academic literature generally compares 

fee awards granted by judges to total settlement amounts (or litigated outcomes). Fee awards are 

the monetary amounts set aside to cover attorney fees and other litigation costs and deducted from 

settlement amounts. In order to remain consistent with the academic literature the total amount of 

197 million EUR (Cost Addition of 152 million EUR plus compensation of claimants’ 

organizations of 45 million EUR) should therefore be compared to the aggregate amount to be paid 

by Ageas in compensation and fees, that is, approximately 1,353 million EUR. The fee award under 

the New Settlement Agreement is thus 14.6% in total.21 

39. In the next section, we review the existing literature on fee awards and the anecdotal evidence at 

our disposal on the share of proceeds that goes to Third Party Litigation Funders, and show that a 

fee award of 14.6% is reasonable in the context of the New Settlement Agreement. 

5.2 Empirical Evidence  

5.2.1 Empirical US evidence 

40. We conducted a detailed literature review on the topic of litigation costs and fee awards and 

identified several published articles that provide empirical evidence on attorney’s fees  in the 

                                                      
 

21  The 1,353 million EUR correspond to 1,308 million EUR awarded to claimants plus the 45 million EUR 
awarded to claimant organizations.  
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United States. Table 6 presents a summary of the fee awards granted by US courts as a percentage 

of settlement amounts included in the studies that we reviewed. 

 

Article 
Publication  
Month and 

Year 
Data 

Attorney Fees as percentage of Settlement 
Mean Median 

Securities 
& Non-

securities 

Securities 
only 

Securities 
& Non-

securities 

Securities 
only 

Eisenberg & Miller June 2010 Total sample of 689 
federal and state 
common fund cases 
between 1993 and 2008. 

23% 23% 24% 25% 

Fitzpatrick December 2010 444 federal class action 
settlement from 2006-
2007, where district 
courts used the 
percentage method 
(either on its own or in 
combination with the 
lodestar cross-check). 

25.4% 24.7% 25% 25% 

Perino22 June 2012 Sample of 731 
settlements in federal 
securities class actions 
settled from 1991 
through 2007 

- 26.6% - - 

Baker, Perino and Silver October 2015 Sample of 431 securities 
class action settlements 
announced between 
2007 and 2012 

- 24.6% - 25% 

Eisenberg, Miller and 
Germano 

October 2017 Sample of 458 federal 
and state class action 
cases between 2009 and 
2013. 

27% 23% 29% 25% 

Table 6. Attorney Fees as a percentage of Settlement Amount reported in four different articles on the topic of litigation costs 
in the United States. Sources: Eisenberg T., and Miller G. “Attorney Fees and Expenses in Class Action Settlements: 1993-
2008”, Journal of Empirical Legal Studies, Vol. 7, Issue 2, p. 248-281, June 2010; Fitzpatrick B. “Class Action Settlements 
and Fee Awards”, Journal of Empirical Legal Studies, Vol. 7, Issue 4, p. 811-846, December 2010; Perino M. “Institutional 
Activism through Litigation: An Empirical Analysis of Public Pension Fund Participation in Securities Class Actions”, 
Journal of Empirical Legal Studies, Vol. 9, Issue 2, pp. 368-392, June 2012. Baker L., Perino M. and Silver C. “Is the Price 
Right? An Empirical Study of Fee-Setting in Securities Class Actions”, Columbia Law Review, Vol. 115, No. 6, pp. 1371-
1452, October 2015. Eisenberg T., Miller G. and Germano R., “Attorney’s Fees in Class Actions: 2009-2013”, New York 
University Law Review, Vol. 92, pp. 937-970, October 2017. 

                                                      
 

22  This article assesses an economic aspect of US class actions that is not transposable in European legal 
systems. More specifically, Perino shows that when a pension fund is the lead plaintiff in a class action lawsuit, fee 
awards are comparatively lower. 
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41. As Table 6 shows, mean fee awards as a percentage of the settlement are within a range of 23 to 

27% (and median fees within a range of 24% to 29%). All studies show variability depending on 

the nature of the cases (e.g. securities class actions vs. antitrust lawsuits), depending on the location 

of the court (i.e. circuit) or even the political inclination of the judge (Republican vs. Democrat).23 

42. Nonetheless, what these numbers hide is that fee awards as a percentage of settlement amounts 

decrease as the settlement amounts increase. This phenomenon, known as the scaling effect, is a 

consequence of litigation expenses not increasing at the same pace as settlement amounts. It is often 

considered as “central to justifying aggregate litigation such as class actions.”24 Consistent with 

this Eisenberg and Miller find that, for settlement amounts under 1 million USD, on average 37.9% 

of the settlement amounts are granted as fee awards, compared to 12.0% for settlement amounts 

above 175.5 million USD.25 Observing this expected outcome, Eisenberg and Miller conclude that 

the “aggregation of claims thus appears to have produced the kind of efficiency hoped for.”26 

Similarly, Fitzpatrick finds that in a sample of the largest class action settlements reached in 2006 

and 2007, fee awards have a mean of 18.4% for settlements above 72.5 million USD, but that this 

mean decreases from 23.7% for settlement amounts between 72.5 and 100 million USD to 13.7% 

for settlement amounts between 1,000 and 6,600 million USD.27 Baker, Perino and Silver reach 

similar conclusions, but they also note that the scaling effect is a feature of the judicial districts in 

which many securities class actions are filed.28 By contrast, in their sample of securities class 

actions, the fee awards granted in judicial districts where only few securities class actions are filed 

exhibit no scaling effect. 

43. As to the variability of fee awards, Eisenberg and Miller report a standard deviation of 7.9% for 

the largest settlement amounts in their sample (above 175.5 million USD). Similarly, Fitzpatrick 

                                                      
 

23  Fitzpatrick B. “Class Action Settlements and Fee Awards”, Journal of Empirical Legal Studies, Vol. 7, 
Issue 4, p. 811-846, December 2010. 
24  Eisenberg T., and Miller G. “Attorney Fees and Expenses in Class Action Settlements: 1993-2008”, Journal 
of Empirical Legal Studies, Vol. 7, Issue 2, p. 263, June 2010. 
25  Ibid., p. 265. 
26  Ibid., p. 279. 
27  Fitzpatrick B. “Class Action Settlements and Fee Awards”, Journal of Empirical Legal Studies, Vol. 7, Issue 
4, p. 839, December 2010. Note that sample size for these very large awards become very small and hence the 
estimated means are inherently measured with a large statistical imprecision. 
28  Baker L., Perino M. and Silver C. “Is the Price Right? An Empirical Study of Fee-Setting in Securities 
Class Actions”, Columbia Law Review, Vol. 115, No. 6, p. 1418, October 2015. 
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find a standard deviation of 7.9% for settlements between 72.5 and 6,600 million USD. Assuming 

that settlements are normally distributed within each range, this means that 68% of the fee awards 

are between 4.1% to 19.9% of the settlement amounts in the subsample of largest settlements of 

Eisenberg and Miller, and between 10.5% and 26.3% in that of Fitzpatrick. 

44. A significant part of this variability must be ascribed to the riskiness of litigation 29, and, more 

specifically, to judges granting larger awards in higher risk litigation. Eisenberg and Miller find 

that, in general, high risk litigation leads to fee awards that are 3% higher than low or medium risk 

litigation (26.1% instead of 23.1%).30 In securities class actions, the difference is even higher, at 

3.7% (26.4% instead of 22.7%).31 Eisenberg, Miller and Germano continue to find a statistically 

significant difference in settlements between 2009 and 201332. 

5.2.2 Anecdotal evidence from non-US jurisdictions 

45. Table 7 reports proceeds required by Third Party Litigation Funders in Europe and Australia as a 

percentage of settlement amounts or court awards. Since these third parties are financial investors, 

the percentages must be read as the financial return required considering the risk borne by investors, 

that is taking into account the fact that litigation may or may not lead to monetary awards and that 

they bear all litigation costs.  

46. Although they should be considered as anecdotal, the percentages often range well above those 

reported in US settlements: they sometimes reach 50% or more. They are consistent with the 

percentages reported above provided that one remembers that professional investors must 

remunerate capital commensurately to the risk they take. Indeed, Third Party Litigation Funders 

make a profit only if the fee award exceed the fees they have to pay to the lawyers involved in the 

case. Veljanovski notes that “this suggests a fairly high return, but the return must also cover the 

losses of claims that fail.”33 He elaborates further that “fees generated on the successful actions 

                                                      
 

29  Eisenberg and Miller recorded litigation as being “high risk” when they found evidence that “the court 
affirmatively indicated the existence of substantial risk, or if exceptional risk was evident from the facts or procedural 
history of the case”. For a discussion of the perceived riskiness of a litigation and the factors influencing it, see 
Eisenberg T., and Miller G. “Attorney Fees and Expenses in Class Action Settlements: 1993-2008”, Journal of 
Empirical Legal Studies, Vol. 7, Issue 2, p. 252, June 2010. 
30  Ibid., p. 265. These numbers are computed using the entire range of awards. 
31  Ibid., Table 8. 
32  Eisenberg T., Miller G. and Germano R. “Attorney’s Fees in Class Actions: 2009-2013”, New York 
University Law Review, Vol. 92, pp. 937-970, October 2017. 
33  Veljanovski C. “Third-party Litigation Funding in Europe”, Journal of Law, Economics and Policy, Volume 
8, Number 3, pp. 425, Spring 2012. 
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must cover the investment on those claims that have been lost across TPLF investors’ portfolio of 

cases”, and therefore that diversification in a portfolio of lawsuits is what matters to Third Party 

Litigation Funders, although “a few failures can wipe out the net returns.” 

 

Article Case study / Country TPF proceeds as percentage of Settlement 
Tzankova (2011) Netherlands Between 33%-66% of the proceeds (after 

reimbursement of costs).  
[See page 22] 

Veljanovski (2012) UK 20-40%, but can be 50% or higher  
[See page 424] 

Austria, Germany, Irelands, Netherlands 20-40%  
[See page 424] 

Australia 30-60%  
[See page 424] 

20-45%  
[See page 435] 

Hodges, Peysner, Nurse 
(2012) 

Australia 20-40% 
[See page 121] 

Austria, Germany, Ireland, the Netherlands 25-40% 
[See page 121] 

CFI (Claims Funding International) in Ireland 
commissions 25-35%. 

[See page 60] 
Poland Contingency fees are permitted only in 

collective actions, but are limited to 20%. 
[See page 121] 

UK The Jackson Review recommends that no 
success fee deducted from damages should 

exceed 25% of the damages. 
[See page 121] 

UK commercial founders aim for 30% of the 
sum recovered, apparently typically achieving 

within a range of 20-40%. 
[See page 122] 

Table 7. Third Party Funding proceeds as a percentage of Settlement Amount reported in various articles on Third Party 
Litigation Funding in Europe. Sources: Veljanovski C. “Third-party Litigation Funding in Europe”, Journal of Law, 
Economics and Policy, Volume 8, Number 3, pp. 405-449, Spring 2012; Tzankova I. “Costs and funding of Mass Disputes: 
Case Study – the Netherlands”, Searle Civil Justice Institute, Public Policy Conference, 2011; Hodges C., Peysner J. and 
Nurse A. “Litigation Funding: Status and Issues”, Research Report, Lincoln Law School and Center for Socio-Legal Studies, 
Oxford, January 2012. 
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5.3 Conclusion 

47. The Cost Addition and organisation fees combined amount to 197 million EUR and represent 

14.6% of the maximum amount of approximately 1,353 million EUR payable in compensation and 

fees. 

48. This amount is clearly within the range of fee awards granted by judges in the United States for 

comparable lawsuits.  

49. Importantly, such fee awards often substantially exceed the costs incurred by plaintiffs to bring 

claims and reach settlements. In particular, they are significantly larger (3% in general and 3.7% in 

securities lawsuits, according to Eisenberg and Miller34) when litigation risk is high, consistent with 

courts recognizing the crucial role played by lawyers, acting as professional agents of claimants to 

bring a settlement in such cases. 

50. Anecdotal European evidence shows that in cases of litigations funded by Third Party Litigation 

Funders in Europe and Australia, the share of proceeds that goes to Third Party Litigation Funders 

tends to be even higher than the fee awards observed in the United States. There is a simple reason 

for that: being financial investors, Third Party Litigation Funders require a return after paying all 

litigation costs and taking into account that some of the lawsuits that they fund fail. 

51. Although it is a subjective judgment, we consider that the Fortis shareholder lawsuits probably fall 

in the category of high risk litigation for plaintiffs, since there were few precedents in Europe and 

the history of judgments rendered in various jurisdictions suggest a probability for shareholders to 

prevail of less than 50%.  

52. Under this light, the aggregate 14.6% fee award requested by claimants and the organizations that 

represent them is perfectly reasonable. 

 

  

                                                      
 

34  Eisenberg T., and Miller G. P. “Attorney Fees and Expenses in Class Action Settlements: 1993-2008”, 
Journal of Empirical Legal Studies, Vol. 7, Issue 2, p. 265, June 2010. 
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APPENDIX C: Correct Treatment of Rights Issues in the Assessment of 
Potential Economic Losses 

Introduction 

1. During Reference Period 1, Fortis raised equity through a rights issue.35 Throughout our May 2016 

Report, we maintained that subscribers who exercised the rights that they had received as existing 

shareholders to purchase newly issued shares were not harmed. We took that position because, even 

if the alleged corrective information had been disclosed at the time, the rights would still have been 

‘in the money.’36 This means that the price paid for the new Fortis shares when exercising the rights 

was lower than the Fortis share price taking into account the alleged corrective information. As 

long as the rights remained in the money, their market value would absorb the impact of the 

corrective information, leaving existing shareholders who subscribed unharmed. However, 

assuming wrongdoing, investors who subscribed after purchasing a right from an existing 

shareholder were harmed, having overpaid for the right.37 This latter consideration was consistently 

integrated in our estimate of the potential economic loss and in our assessment of the 

reasonableness of the Settlement Agreement.  Defendants claimed that our approach was wrong38 

and that all subscriber shares had been harmed. The Court appears to have accepted Defendants’ 

arguments.39 We maintain that our approach is correct, and respectfully submit to the Court that it 

should not have followed the Defendants’ argument.  

2. It should however be noted that the question whether subscribers who exercised the rights that they 

had received as existing shareholders suffered loss and are entitled to compensation is to some 

extent irrelevant. All subscriber shares, regardless whether they incurred losses or not, entitle their 

holders to compensation as if they were "Buyers".40 

3. It would be tempting to argue that a shareholder who held a subscription right during the period of 

price elevation would have been better off selling that right rather than subscribing. This is true, 

but this reality does not give rise to economic losses. Existing Shareholders are ‘Holders’ of a Right, 

                                                      
 

35  May 2016 Report, p.7 
36  Ibid., para. 56  
37  Ibid., para. 61 
38  Antwoordakte na Mondelinge Behandeling, 18 April 2017, para. 27. 
39  Court of Appeal of Amsterdam, civil law and tax law section, team I, case number: 200.191.713/01, Ruling 
of the three-judge civil division dated 16 June 2017 regarding the request for an order to declare an agreement binding 
as referred to in article 7:907 (1) of the Dutch Civil Code (DCC), para. 8.9 (unofficial translation) 
40  Provided of course that the claim meets the requirements under the Settlement Agreement. 
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exactly as they are ‘Holders’ of a Share. Considering that failing to sell a subscription right during 

the period of price elevation generates economic losses is akin to considering that a shareholder 

who held a share through the entire period of price elevation has suffered economic loss because 

he could have sold that right at an elevated price.  

4. We illustrate our argument that a shareholder was not made worse off by his decision to subscribe 

when the right remains ‘in the money’ using a figure similar to Figure 1 in our May 2016 report, 

applied to the Right. 

5. Suppose that a stock was valued at 18 EUR, when the company provided misleading information 

that raised the stock price to 20 EUR. Suppose that during the period of price elevation, the 

Company announced a capital increase through a rights issue. Each existing share receives one 

right and one right is required to purchase a newly issued share at an issue price of 15 EUR. The 

announcement of the capital increase would generate a decrease in stock price to account for the 

issue price being below the current stock price. Figure 2Error! Reference source not found. 

shows the evolution of the stock price and of the price of the Right related to the Issue price. 

 

Figure 2. Illustrative example of a rights issue during which a corrective disclosure is brought by a firm that is issuing new 
shares at a subscription price of 15 EUR, with the share trading at 20 EUR before the price correction and at 18 EUR after 
the correction 
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6. The gap between the issue price and the stock price after issue announcement is the price of the 

Right. If an existing shareholder decided to subscribe during the period of the price elevation, he 

would pay 15 EUR for a new share. After corrective disclosure, the shareholder would still be 

indifferent between subscribing or selling the right. He would still pay 15 EUR for this additional 

share. The shareholder is not made worse by his decision to invest during the price elevation period. 

7. In Fortis’s case, the same principles apply. The rights issue involved the detachment of one right 

per share on 25 September 2007, that could be traded on stock exchanges between 25 September 

and 9 October 2007. The exercise of three rights, combined with the payment of 30 EUR, was 

required to receive two new Fortis shares. Existing Fortis shareholders had to choose between 

exercising their rights, and paying the subscription price of 15 EUR per new Fortis share, or selling 

their rights on the market, and receiving the market value of the rights. 

8. We confirmed empirically that at all times, the rights traded at prices consistent with that of Fortis 

shares, or put in a simple equation: 

2 PFortis Share = 3 PFortis Right + 30 +  

where PFortis Share is the market price of the Fortis share, PFortis Right is the market price of subscription 

rights and  is a small random error term. This is shown visually in Figure 3Error! Reference 

source not found., which compares the actual closing prices of one Fortis share with the implicit 

price of one Fortis share derived from the closing price of subscription rights between 25 September 

and 9 October 2007. 
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Figure 3. Comparison of the closing Fortis share price and of closing share price implied by the price of subscription rights 
between 25 September 2007 and 9 October 2007. Source: Bloomberg LP 

9. In other words, the market price of the subscription right would have been affected in the same way 

as that of the Fortis share by any alleged inflation. As in the example above, an existing shareholder 

of Fortis would have been equally indifferent between subscribing or selling the right with or 

without the alleged inflation. 

Numerical example 

10. We assume that a corporation has 1,000 shares outstanding (OS). The corporation is valued at 

20,000 EUR (CV). Each share has a value of 20 EUR (OP = CV / OS). Suppose that the corporation 

announces a capital increase through a rights issue. Each existing share receives one right and one 

right is required to purchase a newly issued share at an issuance price of 15 EUR (IP), for a total of 

15,000 EUR (NS x IP = IV) of newly raised capital. At the end of the capital increase, the company 

is worth 35,000 EUR (NV = CV + IV) and has 2,000 outstanding shares (TS) worth 17.50 EUR 

(the so-called “Theoretical Ex-Rights Price” or TERP = NV / TS). Given that the issuance price of 

the newly issued share is 15 EUR (IV), the price of a right has to be 2.50 EUR (TERP – IP = 17.50 

– 15.00) 
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11. After the capital increase, the net worth of an existing shareholder is 20 EUR, whether he chooses 

to subscribe or not:  

a. If he chooses to subscribe, he owns two shares each priced at 17.50 EUR (TERP), 

but spent 15 EUR (IP) (35 EUR - 15 EUR = 20 EUR).  

b. If he sells the right, he owns one share, but received 2.50 EUR (RP) for the sale 

of the right (17.50 EUR + 2.50 EUR = 20 EUR).  

This scenario is described in Column “Scenario 1” of Table 8. 

12. Suppose that the corporation had failed to disclose some harmful information that, if disclosed, 

would have reduced the value of the corporation by 2,000 EUR. This is the counterfactual situation 

described in Column “Scenario 2” of Table 8. The price of the share would have dropped to 18.00 

EUR (OP).41 If the corporation had decided to go ahead with the capital increase despite the 

announcement, the price of the right (RP) should have been lower (1.50 EUR), but the shareholder’s 

net worth would have remained 18.00 EUR, regardless of whether he decided to subscribe or not: 

a. If he had chosen to subscribe, he would have owned two shares each priced at 

16.50 EUR (TERP), for a total of 33 EUR, but would have spent 15 EUR (IP) (33 

EUR - 15 EUR = 18 EUR). 

b. If he had chosen to sell the right, he would have owned one share, but would have 

received 1.50 EUR (RP) for the sale of the right, for a total value of 18 EUR (16.50 

EUR + 1.50 EUR = 18 EUR). 
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Table 8. Issue Price and Economic Losses 

13. There is clearly no economic loss arising from the decision to subscribe for an existing shareholder. 

However, a subscriber who would have bought a right from an existing shareholder would have 

overpaid, paying 2.50 EUR for a right that in reality was worth only 1.50 EUR. From an economic 

perspective, the purchaser of a right suffers from the same alleged damages as the purchaser of a 

share. Accordingly, we treated right purchases identically to share purchases in our calculations, 

and we assimilated right Buyers to share Buyers. And we considered unsold rights in the same way 

as unsold shares, and we assimilated right Holders as right Buyers. 

14. Our understanding of the Defendants’ argument is that subscribers were harmed because in a rights 

issue the issuance prices are often set below existing share prices, and that if the price of the stock 

  
Scenario 

1 
Scenario 2 Scenario 3 

Outstanding shares OS 1,000 1,000 1,000 
Value CV 20,000 18,000 18,000 
Price of outstanding shares OP = CV / OS 20.00 18.00 18.00 

New shares NS 1,000 1,000 1,000 
Issuance price IP 15.00 15.00 14.00 
Capital raised IV = NS x IP 15,000 15,000 14,000 

Value of company after equity 
issuance 

NV = CV + IV 35,000 33,000 32,000 

Total number of shares TS = OS + NP 2,000 2,000 2,000 
Value of shares after rights issue TERP = NV / 

TS 
17.50 16.50 16.00 

Value of right RP = TERP - IP 2.50 1.50 2.00 

Existing Share 
    

Value of Existing share 
 

17.50 16.50 16.00 
Economic gain (loss) on Existing 
share 

  
-1.00 -1.50 

A shareholder who owns one share can either exercise or sell the right that he receives 

In case of exercise 
    

Number of shares held S 2.00 2.00 2.00 
Value of shares held S x TERP 35.00 33.00 32.00 
Purchase cost IP 15.00 15.00 14.00 
Investor Net Worth (Value of Shares 
Held - Purchase Cost) 

S x TERP - IP 20.00 18.00 18.00 

In case of sale of right 
    

Value of shares held TERP 17.50 16.50 16.00 
Revenue from Sale of the Right RP 2.50 1.50 2.00 
Investor Net Worth (Value of Shares 
Held + Sale of Rights) 

TERP + RP 20.00 18.00 18.00 
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had been lower, so would have the issuance price.42 However, the issuance price is not the same as 

the share price. As shown above, the share price is the sum of issuance price and of the price of the 

right. We illustrate such scenario in Column “Scenario 3” of Table 8. 

15. In that column, we consider a scenario in which as a consequence of the negative announcement 

that brought the price of the share down to 18.00 EUR (OP), the corporation had been forced to 

revise its issuance price down to 14.00 EUR (IP). The value of the right would have been 2.00 EUR 

(RP), but the net worth of the shareholder would still have been 18.00 EUR regardless of his 

decision to subscribe or not:  

a. If the shareholder had subscribed, he would have owned two shares each priced at 

16 EUR (TERP), for a total of 32 EUR, but would have spent 14 EUR (IP) (32 

EUR - 14 EUR = 18 EUR). 

b. If the shareholder had sold the right, he would have owned one share, but would 

have received 2 EUR (RP) for the sale of the right, for a total value of 18 EUR (16 

EUR + 2 EUR = 18 EUR). 

16. This shows that:  

a. In every scenario considered, an existing shareholder’s net worth at the end of the 

capital increase is never affected by the shareholder’s decision to subscribe or not. 

b.  In both Scenario 2 and Scenario 3, an existing shareholder’s net worth at the end 

of the capital increase is exactly what it should be given that he was holding a 

share before the beginning of the price elevation period. 

Mathematical proof 

17. The calculations below illustrate with a simple example why Defendants are wrong when claiming 

that shareholders who subscribed to the capital increase using rights they had received suffered an 

economic loss as a result of this subscription. 
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18. We set up a very simple example of a corporation with N outstanding shares. The corporation is 

valued at V. Each share is priced at 
௏

ே
. Suppose that the corporation announces a capital increase 

through a rights issue, with existing shareholders receiving the right to purchase r new shares for 

every q shares they currently own. The new shares are issued at a price of P, for a total of ܰ ∗
௥

௤
∗ ܲ 

newly raised capital. At the end of the capital increase, the company will be worth ܸ ൅ ܰ ∗
௥

௤
∗ ܲ 

and will have ܰ ∗ ቀ1 ൅
௥

௤
ቁ outstanding shares, each worth 

௏ା	ே∗௥/௤∗௉

ே∗ሺଵା௥/௤ሻ
 (the so-called “Theoretical 

Ex-Rights Price” or TERP). Given that the issue price of the newly issued share is P, the price of a 

right will be TERP – P. 

 Outstanding Newly issued Total after issuing 

Number of shares N ܰ ∗
ݎ
ݍ

 ܰ ∗ ൬1 ൅
ݎ
ݍ
൰ 

Value of shares V ܰ ∗
ݎ
ݍ
∗ ܲ ܸ ൅ ܰ ∗

ݎ
ݍ
∗ ܲ 

Price per share ܸ
ܰ

 
P TERP = 

௏ା	ே∗௥/௤∗௉

ே∗ሺଵା௥/௤ሻ
 

Right to existing share ratio ݎ
ݍ

 

19. After the capital increase, the net worth of an existing shareholder will be the same, whether he 

chooses to subscribe or not, because:  

a. If he chooses to subscribe, he will own ݎ ൅  shares, each priced at TERP, but will have ݍ

spent r times P in order to purchase the new shares. Formally: 

ሺݎ ൅ ሻݍ ∗ ܴܲܧܶ െ ݎ ∗ ܲ 

b. If he sells the right, he will continue to own q shares (now each priced at TERP), but will 

have received r times TERP-P for the sale of the right. Formally: 

ݍ ∗ ܴܲܧܶ ൅ ݎ ∗ ሺܴܶܲܧ െ ܲሻ 

20. It is easy to see that these two amounts are the same if we open the brackets, showing that 

shareholders are no worse off if they subscribe than if they sell their rights.  
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ݎ ∗ ܴܲܧܶ ൅ ݍ ∗ ܴܲܧܶ െ ݎ ∗ ܲ ൌൌ ݍ ∗ ܴܲܧܶ ൅ ݎ ∗ ሺܴܶܲܧሻ െ ݎ ∗ ܲ 

21. Given that the above equality does not depend on the specific value of the parameters, the 

conclusion that shareholders are not worse when subscribing than when selling their rights is true 

regardless of whether the total value of the company has been lowered due to an alleged defective 

communication, and regardless of the issue price of the new shares.  
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Brussel, 12 december 2017 – 08u30(CET) 

Akkoord bereikt over aangepaste Fortisschikking 

Ageas en de claimantenorganisaties hebben een aangepast schikkingsvoorstel bereikt dat rekening 

houdt met de voornaamste bekommernissen van het Hof van Beroep van Amsterdam, zoals 

aangegeven in haar tussentijdse beslissing van 16 juni 2017. De partijen zullen het aangepaste 

schikkingsvoorstel vandaag voorleggen aan het Hof van Beroep van Amsterdam, met het verzoek 

om de schikking bindend te verklaren voor alle Aandeelhouders die in aanmerking komen 

overeenkomstig de Nederlandse Wet Collectieve Afwikkeling Massaschade ("WCAM"). 

 

De bijkomende inspanning van Ageas van EUR 100 miljoen, die was aangekondigd op 16 oktober 2017 en 

waarmee het totale budget voor de schikking werd opgetrokken tot EUR 1,3 miljard, heeft het mogelijk 

gemaakt om de initiële schikkingsovereenkomst te versterken, rekening houdend met de voornaamste 

bekommernissen van het Hof en met de vroeger aangegane verbintenissen.  

Onder de aangepaste schikkingsovereenkomst, zullen zogenoemde actieve en niet-actieve claimanten 

recht hebben op dezelfde basisbedragen ter vergoeding van hun schade. Daarom wordt de vergoeding voor 

schade en de bijkomende vergoedingscomponent voor alle Aandeelhouders die in aanmerking komen, 

gelijkgesteld, terwijl actieve claimanten recht zullen hebben op een bijkomende kostenvergoeding. 

De gewijzigde vergoedingsstructuur houdt ook rekening met de bekommernis van het Hof over het gebrek 

aan solidariteit in geval van verwatering en beschermt de belangen van de Kopers beter.  

Om ervoor te zorgen dat alle claimanten kunnen nagaan aan welke rechten ze verzaken in ruil voor de 

ontvangen vergoeding, werd een duidelijke en uitgebreide lijst van Gebeurtenissen waarvoor een dergelijke 

verzaking wordt gevraagd, opgenomen. 

Het aangepaste voorstel heeft geen impact op de resultaten van Ageas, noch op haar solvabiliteitspositie 

aangezien voor alle lasten reeds voorzieningen aangelegd en opgenomen werden in de resultaten van het 

derde kwartaal 2017. 

Bijkomende belangrijke ondersteuning 

Naast de initiële ondertekenaars (VEB, Deminor, Stichting FortisEffect en SICAF) en de herbevestigde steun 

van Mr. Arnauts en Mr. Lenssens, heeft de Nederlandse consumentenorganisatie ConsumentenClaim, op 

basis van de voorgestelde wijzigingen, beslist om de aangepaste schikking met een positief advies aan haar 

achterban voor te leggen. ConsumentenClaim was een van de belangrijkste verweerders tijdens de publieke 

hoorzitting van maart 2017. Hierdoor wordt de brede publieke steun voor dit schikkingsvoorstel verder 

versterkt. 

De schikking werd begeleid door bemiddelaars Stephen Greenberg van de Pilgrim Group en Yves 
Herinckx. 
 

Bart De Smet, CEO Ageas, verklaarde: "Na maanden van bijzonder hard werken, zijn we verheugd een 

gewijzigd schikkingsakkoord te hebben bereikt met de initiële ondertekenaars VEB, Deminor, SICAF en 

Stichting FortisEffect, en de volledige steun te hebben verkregen van ConsumentenClaim en de meeste 

andere organisaties die de voormalige Fortis-aandeelhouders vertegenwoordigen. We zijn er van overtuigd 

dat deze overeenkomst rekening houdt met de voornaamste bekommernissen van het Hof, en ook een 

billijke en evenwichtige oplossing biedt voor iedereen die getroffen is door de gebeurtenissen uit het 

verleden." 

http://www.ageas.com/
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Volgende stappen 

Ageas en de claimantenorganisaties zullen het aangepaste voorstel vandaag voorleggen aan het Hof van Beroep van Amsterdam 

met het verzoek om de schikking bindend te verklaren. Vervolgens zal een publieke hoorzitting worden gepland waarna het Hof moet 

beslissen of ze de schikking bindend verklaart. 

Praktische informatie 

Alle informatie over de aangepaste Fortisschikking zal beschikbaar zijn op de speciale website FORsettlement.com op woensdag 13 

december 2017. 

Dan zal ook opnieuw een berekeningsmodule ter beschikking worden gesteld. Deze online module laat Aandeelhouders die in 

aanmerking komen toe een eerste raming te maken van de vergoeding die ze zullen ontvangen overeenkomstig de aangepaste 

schikkingsovereenkomst. Voor bijkomende vragen kan de specifieke mailbox info@forsettlement.com of kunnen de volgende gratis 

call-center-telefoonnummers worden gebruikt: 

 België: 0800 26 83 2 

 Nederland: +31 30 25 25 359 

 Internationaal: +32 (0)2 557 59 00 

 

In bijlage bij dit persbericht worden bijkomende details verschaft over de structuur en de vergoedingsprincipes per categorie van 

Aandeelhouders die in aanmerking komen. 

 

 

 

 

 

 

 

 

 

 

 

  

http://www.forsettlement.com/
mailto:info@forsettlement.be


 

PERSBERICHT – 082 3 

Bijlage: Overzicht van de belangrijkste vergoedingsprincipes van het aangepaste schikkingsovereenkomst 

Als opvolger van Fortis en naar aanleiding van de Gebeurtenissen van 2007 en 2008, is en was ageas SA/NV betrokken in een aantal 

juridische procedures in België en Nederland waarin de Groep aankijkt tegen een aantal min of meer gelijkaardige schadeclaims. 

Ageas en sommige claimantenorganisaties hebben nu een overeenkomst bereikt die inhoudt dat: 

 Ageas geen schuld bekent en een uiteindelijke vergoeding aan Aandeelhouders die in aanmerking komen in geen geval 

kan opgevat worden als een erkenning van schuld. Een dergelijke betaling zal enkel gebeuren als de begunstigde zich 

ertoe verbindt geen gerechtelijke procedure op te starten over de Gebeurtenissen en elke lopende procedure hierover 

onmiddellijk stop te zetten. 

 Ageas een bedrag vrijmaakt voor aandeelhouders die zich ertoe verbinden en op gepaste wijze kunnen aantonen dat ze 

Fortis-aandelen kochten of aanhielden tijdens specifieke periodes. De uitbetaalde bedragen zullen afhangen van de 

specifieke karakteristieken van de aankopen en het aanhouden gedurende deze periode. 

Het vergoedingsbedrag dat een Aandeelhouder die in aanmerking komt kan ontvangen, hangt af van de specifieke karakteristieken 

van zijn/haar aankopen / aanhoudingen. Daarom is het op dit ogenblik nog niet mogelijk aan te geven hoeveel een individuele claimant 

zou ontvangen.  

Om het vergoedingsbedrag voor elke Aandeelhouder die in aanmerking komt, te berekenen, hebben Ageas en de deelnemende 

claimantenorganisaties, de "Partijen" een aantal principes gebruikt om de verschillende categorieën van aandeelhouders te bepalen. 

Deze principes blijven grotendeels ongewijzigd in vergelijking met het initiële voorstel. Binnen deze categorieën zal het uiteindelijke 

vergoedingsbedrag per aandeel afhangen van het totale aantal aandelen dat deelneemt aan de schikking en het uiteindelijke aantal 

per categorie van aandeelhouder. 

Aandeelhouder die in aanmerking komt 

Een Aandeelhouder die in aanmerking komt is elke persoon die op elk moment Fortis-aandelen heeft aangehouden tussen 

28 februari 2007 en 14 oktober 2008 (sluiten van handel). De aandelen die in aanmerking komen verwijzen naar de huidige 

Ageas-aandelen (stock ticker "AGS") en het aantal aandelen dat in aanmerking komen verwijst naar het aantal aandelen 

van voor de omgekeerde aandelensplit 10:1 van 2012 (Reverse Stock Split). 

Aandeelhouders die in aanmerking komen, zullen moeten afzien van alle andere rechten voor compensatie in welke vorm 

dan ook en van eender welk partij die betrokken was bij de Gebeurtenissen uit de betreffende periode.  

Referentieperiodes 

Alhoewel Ageas deelnam aan de schikking zonder erkenning van enige schuld, namen de Partijen de verschillende juridische 

procedures, de voornaamste beschuldigingen/argumenten/beweringen en de beslissingen dusver in aanmerking om het 

vergoedingsbedrag te bepalen. Op basis hiervan werden drie beschuldigingen weerhouden: 

- De communicatie van Fortis van september/oktober 2007 over de blootstelling aan de "subprime" 

- De communicatie van Fortis van mei/juni 2008 over zijn toekomstige solvabiliteit na de volledige integratie van ABN 

AMRO 

- De communicatie van Fotis tussen 29 september en 1 oktober 2008 over de overeenkomst met de regeringen van de 

Benelux-landen 

die uitmonden in 3 referentieperiodes: 

a. Periode 1: 21 september 2007 t/m 7 november 2007 sluiten van handel 

b. Periode 2: 13 mei 2008 t/m 25 juni 2008 sluiten van handel 

c. Periode 3: 29 september 2008 t/m 3 oktober 2008 sluiten van handel 
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Een belangrijk principe is dat een vraag tot vergoeding enkel in aanmerking komt als de betreffende aandeelhouder de aandelen 

die in aanmerking komen, kocht of aanhield gedurende een van de 3 referentieperiodes en ze nog in bezit had op de laatste dag 

van de gerelateerde referentieperiode. 

Kopers - Houders 

Op basis van algemeen aanvaarde economische principes wordt een onderscheid gemaakt tussen Kopers en Houders. Kopers 

zijn die personen die aandelen kochten tijdens een van de referentieperiodes en de aandelen ten minste aanhielden tot het einde 

dan deze referentieperiode (sluiten van handel). Tegelijkertijd en rekening houdend met het feit dat Fortis veel particuliere 

aandeelhouders had die aandelen aanhielden voor een lange termijn, besloten de Partijen om ook de Houders te vergoeden. 

Houders zijn Aandeelhouders die in aanmerking komen die aandelen kochten buiten een van de referentieperiodes en deze nog 

steeds aanhielden aan het einde van een van de referentieperiodes (sluiten van handel). 

Bijkomende vergoeding 

De Partijen zijn overeengekomen dat alle aandeelhouders die een geldig vergoedingsformulier invullen en die kunnen bewijzen dat ze 
op enig ogenblik tussen 28 februari 2007 en 14 oktober 2008 (sluiten van handel) Fortis-aandelen hebben aangehouden, een 
bijkomende tegemoetkoming zullen ontvangen.  
 

Criteria om in aanmerking te komen voor een kostenvergoeding 

Elke Aandeelhouder die in aanmerking komt, die een duidelijke stap heeft gezet om een vordering in te stellen tegen Ageas met 

betrekking tot de Gebeurtenissen door deel te nemen aan een gerechtelijke procedure in België of Nederland, of door zich vóór 

31 december 2014 te registreren of aan te sluiten bij een Belgische of Nederlandse organisatie die een gerechtelijke procedure 

heeft ingesteld vóór 24 maart 2017. 

Vereenvoudigde vergoedingsstructuur 

 
Periode 1 Periode 2 Periode 3 

Vergoeding voor Kopers (per aandeel) 
EUR 0,47 EUR 1,07 EUR 0,31 

Vergoeding voor Houders (per aandeel) EUR 0,23 EUR 0,51 EUR 0,15 

Bijkomende vergoeding voor Aandeelhouders die in 

aanmerking komen 
EUR 0,50 per aandeel met een maximum van EUR 950 

Bijkomende kostenvergoeding voor actieve claimanten 25% van de vergoeding voor Kopers en/of Houders 

Gelieve te noteren dat de bedragen per aandeel onderhevig zijn aan mogelijke verwatering of stijging afhankelijk van het aantal Fortis-aandelen dat 

uiteindelijk zal worden aangeboden. Denk er bovendien aan dat de voorgestelde schikking nog niet bindend werd verklaard door het Hof en dat 

Ageas op het einde van de opt-outperiode een recht op beëindiging heeft wanneer het bedrag dat het aantal Fortis-aandelen dat voor "opt-out" kiest 

vertegenwoordigd, hoger is dan 5% van het totale schikkingsbedrag. 

 

Ageas is een beursgenoteerde internationale verzekeringsgroep met 190 jaar vakkennis en ervaring. Het biedt zowel particulieren als zakelijke klanten Levens- en Niet-

levensverzekeringsproducten die zijn ontworpen om aan hun specifieke behoeftes te voldoen. Vandaag én in de toekomst. Ageas is een van de grootste verzekeraars in Europa 

en is voornamelijk actief in Europa en Azië, de twee werelddelen die samen het grootste deel van de wereldwijde verzekeringsmarkt uitmaken. Via een combinatie van 100% 

dochterondernemingen en langetermijnpartnerschappen met sterke financiële instellingen en belangrijke distributeurs, is Ageas succesvol actief in verzekeringsactiviteiten in 

België, het VK, Luxemburg, Frankrijk, Italië, Portugal, Turkije, China, Maleisië, India, Thailand, Vietnam, Laos, Cambodja, Singapore en de Filippijnen. In de meeste landen waar 

het actief is, behoort Ageas tot de marktleiders. Ageas telt meer dan 40.000 werknemers en de kapitaalinstromen bedroegen in 2016 ongeveer EUR 32 miljard (alle cijfers aan 

100%). 
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